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REQUEST FOR TENDER

For

Replacement and Maintenance of

On and Off Street Parking Machines in Darwin CBD
For The
CITY OF DARWIN
CONTRACT №: 



2019-101
COUNCIL’S CONTACT OFFICER: 

Dan Orian
TELEPHONE: 




08 8930 0695 


FACSIMILE:    






TENDER CLOSING INFORMATION: 


TIME: 





2:00 PM CST

DATE: 





Thursday 04 April 2019 
All tenders for this Contract must be lodged through the City of Darwin electronic tender portal www.tenderlink.com/darwin. 

Document Date:
04 March 2019
Section A
Conditions of Tendering
SECTION A  -  CONDITIONS OF TENDERING
TENDER DOCUMENTS:

These Tender Documents and specification comprise the following:

SECTION

SUBJECT


A

CONDITIONS OF TENDERING

This Section gives the background to and an overview of the requirements of the Contract and the type of response sought from Tenderers.

B

GENERAL CONDITIONS OF CONTRACT

This Section comprises the general conditions of the Contract.

C

ANNEXURE 1

This Section Comprises the Annexure containing details for the Agreement.
D

TECHNICAL SPECIFICATION

This Section comprises the specifications for the Services to be carried out including the Service Levels.
E

TENDER DOCUMENTS

This Section Comprises the official Tender Documents including all those forms, agreements, schedules and other details to be duly signed, witnessed, completed and returned to the Principal.
F

APPENDIX



This Section Comprises the Vehicle Decal Specifications

G

ADDENDA

This Section provided for any addenda issued for this tender. 

Expressions and words used in the Tender Documents unless the context otherwise requires or implies have the meanings ascribed to them in Sections A and B.
1. Request For Tender
The Request for Tender is not an offer; it is merely an invitation to negotiate with any person who submits a tender.  The submission of a tender does not create an agreement between any Tenderer and the Principal.

2. Eligible Tenderers
This is a public tender, open to any organisation able to demonstrate to the selection panel that it is able to supply the Services described in these documents. 

3. Tender Briefing 
3.1 A meeting with prospective Tenderers will be held at the Principal’s offices: 

Date: 
Thursday 14 March 2019
Time: 
11:00 am
Venue: 
Civic Centre, Harry Chan Avenue
Tenderers are strongly advised to attend. 

3.2 The purpose of the meeting will be to brief Tenderers on important aspects of the Tender, to clarify any aspects of the Tender Documentation and to respond to queries from Tenderers. 

3.3 Responses to questions, any changes to the documentation, or important issues covered at the meeting will be notified in writing to all those registered as having taken out copies of the Tender Documents. 

4. Tender Documents

The Tender Documents shall be the Form of Tender, these Conditions of Tendering, the General Conditions of Contract, and such Special Conditions of Contract, the Annexures, Technical Specifications and other documents as are issued by the Superintendent for the purpose of this Request for Tender.
5. Addenda

5.1   No explanation or amendment to the Tender Documents shall be recognised unless in the form of a written addendum thereto issued by the Principal.

5.2   Addenda may be issued at any time prior to the closing date. Each addendum will be issued to all Tenderers and, upon issue, will form part of the Tender Documents.

5.3   Receipt of each addendum must be acknowledged by the Tenderer by signing and returning a copy of the covering letter of issue as part of the tender submission.

5.4   Any of the Tender Documents may be amended to reflect the requirements of any addenda.

6. Precedence Of Documents

6.1 To the extent that there is any inconsistency between: 

(a) Any Addenda and the other Tender Documents, the Addenda prevails; and 

(b) If two or more Addenda are issued in relation to a matter, the last issued Addendum prevails. 

6.2 Subject to Section B clause 22.8 of the Agreement, if there is any inconsistency between the terms of this Request for Tender and any of its Schedules or Attachments then, unless a specific exception addressing the inconsistency is stated in the documents, the terms of this Request for Tender will take precedence. If there is any inconsistency between the terms of this Request for Tender and any document provided by the Principal to prospective Tenderers preceding or following the issuance of this Request for Tender (other than a formal change to this Request for Tender), the terms of this Request for Tender will take precedence.

7. Type of Agreement

The Agreement is a Schedule of Rates Agreement and must not be subject to adjustment for rise and fall in costs during the initial one year period of the Term. The Tenderer must complete the Tender Documents and lodge same with the Tender.  All tendered prices are to be inclusive of GST, and to include all labour, materials, transport, freight, fuel, overheads, profit and all other costs as applicable for the execution of the Services to be performed by the Tenderer pursuant to the Agreement. 

7.1 Panel Period Contract


The Principal will establish a Panel of one or more contractors for the services specified in the Request for Tender.  


For practical reasons the Principal reserves the right to fix the size of the panel to a limited number of contactors who best meet the selection criteria.

8. Services to be Performed

8.1 The Services to be provided are described in the Agreement. 

8.2 Tenderers should read the Agreement fully to ascertain the exact nature of the Services to be performed, and the terms on which they are to be performed, as the agreement will be evidenced solely by the Agreement. 

8.3 Tenderers MUST complete and return the Tender Documents and may attach supporting documentation. 
9. Ownership of Tenders and Tender Information

9.1 Tenders lodged by the Tenderer will become the property of the Principal and on no account will they be returned to the Tenderer. 

9.2 The Principal reserves the right, in its absolute discretion, to require that at any stage all written information (whether confidential or otherwise) provided to Tenderers (including all copies of the information) be:

(a) returned to the Principal and Tenderers shall promptly return all such information to the address identified by the Principal; or

(b) destroyed by the Tenderer in which case the Tenderer must promptly destroy all such information and provide the Principal with written certification that it has been destroyed.

9.3 Without limiting the nature or effect of any other provisions of this Request For Tenders, the Principal reserves the right to disclose any or all information provided by Tenderers where disclosure is: 

(a) Required or compelled by any order of a Court

(b) Required or compelled by any law; 

(c) Required or compelled by notice validly issued by any competent authority; 

(d) Necessary for the conduct of any legal proceedings; 

(e) Necessary for the provision of advice by the Principal’s legal advisers, accountants or other consultants; 

(f) Necessary to inform Elected Members of the tender process or to enable Principal to respond to questions from the Northern Territory or Commonwealth Governments in relation to the tender process;

(g) Necessary for the evaluation of this tender.

10. Disclosure

The Principal reserves the right and the Tenderer hereby licenses the Principal to make available to the Principal, the Principal’s representatives and any advisers and others engaged to assist the Principal in this project a copy of any Tender or part of a Tender for the purposes of evaluation, clarification, negotiation and/or contract execution and anything else related to these purposes.

11. Amendment Of Request For Tender

The Principal reserves to itself the right to add to, vary, or amend the information, terms, procedures and protocols, or the contract conditions or the technical specifications, set out in this Request for Tender, in its sole discretion. Tenderers will have no claim against the Principal or its respective officers, employees or advisers with respect to the exercise of, or failure to exercise, such right.

12. Termination of Tender Process

The Principal reserves the right in its absolute discretion to suspend, terminate, or abandon, in whole or in part, the tender process at any time prior to the execution of a formal written agreement by the Principal.  The Principal shall notify Tenderers to this effect but is not obliged to provide any reasons.

13. Other Conditions Of Tendering

13.1 Principal reserves the right in its absolute discretion at any stage of the tender process to do all or any of the following:

(a) Add to, vary or amend the information, terms, procedures and protocols, or the Contract Conditions or the Technical Specifications;

(b) Suspend, terminate or abandon, in whole or in part, the tender process at any time prior to the execution of a formal written agreement by the Principal;

(c) Require additional information from any Tenderer;

(d) Change the structure and timing of the tender process;

(e) Terminate further participation in the tender process by any Tenderer (without providing any reasons);

(f) Terminate any negotiations being conducted at any time with any Tenderer;

(g) Negotiate with one or more Tenderers and to enter into an agreement (and other transaction documents) without prior notice to any other Tenderer;

(h) Change the scope of the Services, or other requirements of the RFT;

(i) Vary or extend any time limit or period for all Tenderers, at any time and for such period, as the Principal in its sole discretion considers appropriate;

(j) Permit any person to participate as a Tenderer in the RFT process prior to the final date for submission of tenders; and

(k) Consider any non-conforming Tender as per Section A Clause 35.1.
14. Acknowledgment By Tenderer 

The Tenderer acknowledges that: 

(a) The Principal makes no representations and offers no undertakings in issuing this Request for Tender;

(b) The Principal is not bound to accept the lowest Tender or required to accept any Tender;

(c) The Principal may consider and may accept non-conforming Tenders if accompanied by a conforming Tender or if the non-conformity is merely technical;

(d) The Principal may accept a single Tender to provide all Services under the Agreement or may consider and negotiate with one or more Tenderers to provide separate parts of the Services;

(e) The Principal may require a Tenderer to supply further information and/or attend a conference or interview;

(f) A Tender cannot be withdrawn without the consent of the Principal unless it is withdrawn prior to the Tender Closing Time by withdrawing the submission from the Electronic Tender Box;

(g) The Principal may undertake ‘due diligence’ checks, including, but not limited to, verifying references and/or referees, and undertaking company searches and credit checks;

(h) The Principal will not be responsible for any costs or expenses incurred by a Tenderer arising in any way from the preparation or submission of Tenders;

(i) Each Tenderer bears the sole risk, cost and expense associated with the preparation of the Tender and participation in this Tender process;

(j) The Principal accepts no responsibility for a Tenderer misunderstanding or failing to respond correctly to this Request for Tender;

(k) Where information is supplied in tender documents regarding historical quantities and types of materials, this is offered on the basis that such information is believed by the Principal to be complete and correct at the time of its compilation. Tenderers should note that this information may not be representative of the present or future materials. Accordingly the Principal accept no responsibility for the accuracy of this information or the assumptions that Tenderers may make, based on this information

15. Tender Enquiries

15.1 Any enquiries regarding the services specified in the Tender Documents should be directed to the Contracts Administrator.

15.2 No statement made by the Contracts Administrator, or any other member of the Principal should be construed as modifying these Conditions of Tendering or any other Tender Documents, unless confirmed in writing by the Contracts Administrator.

15.3 Enquiries raised by Interested Tenderers during the tender process, which are general in nature, may result in relevant information being sent to all Tenderers. In cases of disagreement on release of information, the Contracts Administrator reserves the right to make a determination on the matter. The Contracts Administrator may allow a Tenderer to withdraw a particular question prior to a response to enable the Tenderer to avoid sharing the response with other Tenderers.

15.4 Enquiries in respect of any matter relating to the Tender or the Services raised by Tenderers must be in writing addressed to the Contracts Administrator. Responses will be in writing with information of a general nature being provided to each Tenderer in accordance with this clause.

16. Discrepancies And Omissions

Should a Tenderer find discrepancies, errors and/or omissions in the Request for Tender, or should there be any doubt as to their meaning, the Tenderer should at once notify in writing the contact person nominated in the Request for Tenders. 

17. Conflict Of Interest

Tenderers and their respective officers, employees, agents and advisers must  not place themselves in a position that may, or does, give rise to a conflict of interest (or a potential conflict of interest) between the interests of the Principal  (on the one hand) or any other interests (on the other hand) during the tender process.

18. Unlawful Inducements

Tenderers and their respective officers, employees, agents or advisors must not have violated any applicable laws or policies of the Principal regarding the offering of unlawful inducements in connection with the preparation of their Tender or in the tender process.

19. Canvass Of Lord Mayor, Aldermen Or Council Staff

Any Tenderer canvassing the Lord Mayor , Aldermen or Council staff with respect to the preparation, lodgement or assessment of its tender shall have that tender automatically disqualified and rejected.

20. Collusive Tendering

20.1 Tenderers and their officers, employees, agents and advisers must not engage in any collusive tendering, anti-competitive conduct or any other similar conduct with any other Tenderer or any other person in relation to the preparation or lodgement of a Tender.  

20.2 In addition to any other remedies available under any law or any contract, the Principal reserves the right, in its sole and absolute discretion, immediately to reject any Tender lodged by a Tenderer that engaged in any collusive tendering, anti-competitive conduct or any other similar conduct with any other Tenderer or any other person in relation to the preparation or lodgement of Tenders

20.3 A Statutory Declaration is included in the Tender Documents which addresses “Collusive Tendering”.  Such declaration must be made and returned as part of the Tender.

21. Tenderer To Be Fully Self Informed

The Principal does not represent or warrant that the information in this Request for Tender, or any information communicated or provided to Tenderers during due diligence or at any other time during the tendering process is or will be accurate, current or complete. Without limiting the generality of the foregoing:

(a) Tenderers must, prior to submitting their Tender, inform themselves regarding the nature and extent of the Agreement and the Services to be undertaken, and make all necessary examinations, investigations, inspections and deductions;
(b) No claims arising from a failure to take any such actions will be considered and the Principal does not accept any responsibility if a Tenderer fails to make its own enquiries, interpretations, deductions and conclusions when preparing its Tender;

(c) The Tenderer should satisfy itself that it has sufficient and complete information to prepare its Tender and no claims will be accepted that information is missing or incomplete once Tenders have been submitted;

(d) Tenderers are required to familiarise themselves with all regulatory requirements relating to the Services and the elements necessary to perform the Services. This includes the extent, if any, of any GST payable for the supply of any goods and services pursuant to the Contract;

(e) Tenderers must form their own assessment of the amount of Services, materials, plant and all other items necessary to perform the true intent of the Agreement and of the conditions, difficulties and hazards that may attend the performance of the Services. Tenderers are responsible for obtaining all further information that is obtainable by making reasonable inquiries and that is relevant to the risks, contingencies and other circumstances having an effect on their Tender, including environmental and/or contamination matters;

(f) The Principal will accept no responsibility for a Tenderer’s failure to make its own enquiries, interpretations, and conclusions from information contained within the Tender Documents or otherwise. 

22. Submission of Tenders

22.1 At time of tendering, the Tenderer must submit evidence to satisfy the Superintendent of its ability to undertake the work successfully and to establish that it has adequate experience, facilities, organisation, labour, equipment and financial resources to cope with the nature or extent of the Services.  Only Tenderers who are able to satisfy the Superintendent in this regard will be considered.

22.2 The Tender shall be submitted upon the Form of Tender provided.

22.3 The Tender shall be accompanied by any other documents required by the Tender Documents to be submitted with the Tender.

22.4 The Tenderer shall execute the form of Tender in such manner as to make it binding on the Tenderer.

22.5 The documents referred to in the above paragraphs of this clause shall be completed in full by the Tenderer.

22.6 The Tender shall be for the whole of the Services unless otherwise stated in the Tender Documents.

22.7 The Tenderer shall not alter or add to any Tender Document except as required by these Conditions of Tendering.
23. Documents to be Lodged With Tender

23.1 Tenderers must lodge completed copies of the following documents with their Tender:

· The Form of Tender in its entirety
· Schedule of Rates in its entirety
Any Tender that is not accompanied by completed documents required under this clause may be rejected.

24. Tender Validity Period 

Any Tender must be an irrevocable offer by the Tenderer to perform the Services  on the terms of the Agreement and must clearly state that the offer is such an offer and is subject to the terms and conditions set out in these Conditions of Tendering. The Tender will remain open for acceptance by the Principal for a period of ninety (90) calendar days from the Tender Closing Time. 
25. Best Offer 

25.1 Tenderers should note that the Principal intends to select the Tenderer primarily on the basis of the Tenders submitted. Accordingly, Tenderers are encouraged to submit their best and unconditional offers in the first instance. 

25.2 Tenders must be on the basis that the Tenderer acknowledges that the Principal will be relying on all of the information contained and all of the representations made in the Tender and any subsequent written and/or verbal clarifications of the Tender for the purposes of evaluating the Tender against other Tenders received from other parties.

26. Release Of Tender Details 

26.1 Tenderers are advised not to enter into any commitments unless advised in writing by the Principal that their Tender has been accepted.

27. Public Access to Tender Information 

Tenderers should note that any information submitted within Tenders may be made public unless it is clearly marked commercial in confidence. 

28. Invitation To Tender And Formal Contract

28.1 Suitably qualified persons or corporations are invited to tender to provide the Services to the Principal upon the conditions set forth in the Conditions of Contract.

28.2 This Request for Tender (RFT) must not be construed, interpreted, or relied upon, whether expressly or impliedly, as an offer capable of acceptance by any person, or as creating any form of contractual or quasi-contractual relationship. Without limiting the foregoing, any amounts stipulated by the Principal as being payable by a Tenderer to receive a copy of material supplied as part of due diligence, must not be construed as creating any form of contractual or quasi contractual rights other than to entitle the Tenderer upon payment to receive a copy of that material. 

29. Lodgement Of Tenders

29.1
All tenders for this Contract must be lodged through the City of Darwin electronic tender portal www.tenderlink.com/darwin. 

29.2    
The size of the files you wish to transfer will determine how long it takes to make a submission.

29.3
All suppliers will receive a reminder email 24 hours before the tender is due to close. It is critical that all suppliers are aware of the information contained in clause 29.4.
29.4
To make an electronic submission you must:

1. 
Ensure ALL files are uploaded to the Electronic Tenders Box (ETB) PRIOR to the closing time and date. PLEASE NOTE: The ETB closes automatically at this time. File transfers still in progress at the exact closing time of 2.00 pm Australian Central Standard Time WILL NOT be accepted and you will not receive an automatic "successful submission" email.

For example: If a supplier has six files to upload into the tenders box and at the closing time, and only four have been uploaded, then the whole submission will be rejected. 

2. 
It is strongly recommended that if your file(s) are in excess of 10MB in total and/or you are transferring data from within a corporate network that you are able to do so without restriction. We suggest you speak with your network administrator or IT staff and advise them of the size of the files you intend to submit, to ensure that internal file size restrictions in your network or from your PC do not prevent you from uploading to the TenderLink servers.

30.5
DO NOT leave your submission to the last minute. City of Darwin has no control over the closing of Tender Boxes. If you need assistance, please contact the person on the front cover of the tender before the closing time. As a guide, you should begin your file transfer at least 1 hour prior to the closing time.

30.6
Subject to any extension by the Principal of the Tender Closing Time, late Tenders will not be accepted.  EXTENSION OF TIME

The Principal, at its absolute discretion, may extend the Tender Closing Time for the submission of Tenders. 

30. Extension Of Time

The Principal, at its absolute discretion, may extend the Tender Closing Time for the submission of Tenders. 

31. Hard Copy, Facsimile and Email Tenders

31.1 Hard Copy, Facsimile and email submissions will not be accepted for the Tender.

32. Opening of Tenders

Tenders received will be opened at the Civic Centre in Harry Chan Avenue, Darwin, immediately after the closing of tenders, at 2.00pm on the specified date, or at a time suitable to the Principal.  

33. Informal Tenders

Any Tender may be rejected which does not comply with the requirements of or which contains provisions not required by the Tender Document.

34. Conforming Tenders

To submit a conforming Tender, the Tenderer must: 
(a) comply with all of the requirements contained in the Tender Documents;
(b) complete and execute all those forms, agreements, schedules and other details to be duly signed, witnessed, completed and returned to the Principal that comprise the Tender Documents.
35. Alternative Proposals

35.1 A non-conforming Tender is one that does not comply with all the requirements of Section A Clause 34. Where a non-conforming Tender is submitted, the following applies:  

(a) The Principal may at its sole discretion consider a non-conforming Tender;

(b) Tenderers may submit a non-conforming Tender by submitting alternatives to services, processes or prices specified; 

(c) Where an alternative is offered, the Tenderer must include a fully detailed description and state clearly the manner in which it differs from that specified;

(d) Any Tenderer submitting non-conforming tenders (including Tenders for alternatives) must also submit a Tender that complies completely with the Tender Documents, and failure to do so may, at the discretion of the Principal, preclude the alternative proposal being considered;

35.2 Communication by the Principal on a Tender does not imply that the Tender is a conforming tender. 

36. Customs Duties

The Tenderer shall allow for any customs duty and primage applicable to all imported materials, plant and equipment required in connection with the Services under the Agreement.

37. Assessment of Tenders

37.1 The assessment of Tenders may take into account but not be limited to the following:

· Completeness (basic contractual / commercial compliance);

· Conformity with specified requirements;

· Comparative evaluation based on achieving best value for money;

· Quality of product / service;

· Compliance with Sub-contractor / supplier provisions;

· Local factors eg. extent of support for Northern Territory business and industry;

· Tenderer's performance on past Contracts including references, compliance with time frames, quality of service, contractual relations / administration;

· Tenderer's capacity to execute the Services, including plant and equipment, expertise, urgent Services, industrial relations record, customer focus, compliance with features of Technical Specification;

· Tenderer's technical, financial and managerial capacity;

· Tenders Work Health and Safety and Environmental Management Plans and Systems.

37.2 Tenderers are advised that each of the selection criteria may not be given equal weight.  The objective of the assessment is to select the Tender most advantageous to the Principal.

37.3 The Principal supports development of local industry within the principle of value for money and, where appropriate, Tenderers should highlight the commercial, technical and economic benefits of the local content contained in their tender. The NT Industry Search and Opportunities office provides a free of charge professional service to assist in locating sources of supply for products and services.

37.4 ASSESSMENT CRITERIA

	· .PERFORMANCE MEASURES

(delete those measures that don’t apply)
	· RELATIVE CRITERIA
	WEIGHTING
	COMMENTS

	· 
	· How will each criteria be determined – from the 

· Forms of Tender or References (tick column)
	
	State what is required / or how performance can be measured for assessment

	· 
	· 
	· F
	· R
	· %
	· 

	PRICE  


	Tender price
	
	
	30%
	

	
	
	
	
	
	

	Local Content 

Mandatory 
	Local content
	
	
	20%
	

	PERFORMANCE


	Servicing Parkeon parking machines
	
	
	20%
	Length of experience conducting infrastructure upgrade of entertainment facilities and other venues. 

	
	
	
	
	
	

	
	
	
	
	
	

	TECHNICAL EXPERTISE


	Knowledge and access to spare parts for Parkeon machines
	
	
	20%
	

	
	Innovation and integration with existing systems of Council’s smart cities platform
	
	
	10%
	

	
	
	
	
	
	

	QUALITY


	
	
	
	
	

	
	
	
	
	
	

	
	100
	


PLEASE NOTE*
If it is specified within the Request for Tender that tender submissions must contain OH&S manuals/quality plans – specific licenses – specific plant/equipment, then this SHOULD NOT be considered as criteria for weighting and assessment scoring, but rather as compulsory
38. Quality Systems

Principal recognises the benefits in dealing with Tenderers who have quality systems formulated in accordance with relevant Australian Standards.  Consequently, Tenderers with accreditation will, subject to other relevant criteria, be considered favourably against Tenderers who have no accreditation or those who do not intend to obtain accreditation.
39. Acceptance of Tenders

39.1 Principal shall not be bound to accept the lowest or any Tender.

39.2 Principal reserves the right to accept a Tender in whole or in part.

39.3 A Tender shall not be deemed to have been accepted unless and until notice in writing of such acceptance is handed to the Tenderer or is sent by prepaid post to or is left at the address stated in the Form of Tender for the service of notice.
39.4 On acceptance of its Tender the Tenderer shall comply with this clause 39.

39.5 Unless and until a formal instrument of Agreement is executed incorporating the General Conditions of Contract, the Technical Specification, the Tender information and the Schedule of Rates the Tender Documents together with the notice in writing of acceptance of the Tender shall constitute the agreement between the Principal and the successful Tenderer.

39.6 The successful Tenderer/Contractor shall execute and return both copies of the Formal Instrument of Agreement within 14 days of receipt of written request by the Principal.

39.7 If the successful Tenderer/Contractor fails to execute the Formal Instrument of Agreement within the 14 day period, the Principal shall be entitled to treat such failure as a default under and terminate the Agreement by notice in writing to the Tenderer or thee Tenderer’s contact.

40. Registration For Gst/Abn

It will be necessary for the successful Tenderer to be registered for GST as required by the Australian Taxation Office.

41. Information for Evaluation 
41.1 Tenderers are required to submit all the documents or information specified with their Tenders.

41.2 Tenderers may submit additional information in support of their Tender as may be considered necessary for evaluation of any methods, systems, processes, personnel, plant or equipment they propose to use in the performance of the Agreement. The Principal reserves the right to clarify with any Tenderer the contents of any information. 

41.3 Tenderers must complete all relevant Tender Return Schedules in the Tender Documents, to provide the Principal with the information required to fully and fairly evaluate the Tender. 

42. Timing of Tender 

42.1 Some of the key activities and proposed target completion dates are set out below.  The Principal may change these dates at its sole discretion.  Not all activities are identified in this proposed timetable.  This timetable is provided for convenience only.  

42.2 The proposed timing for the tendering process is as follows: 

	Call for Tenders:
	07 March 2019

	Tender Briefing:
	14 March  2019

	Tender Closing Date & Time:
	04 April 2019

	Service Commencement date:
	1 July 2019


43. Control of Confidential Information 

Information provided to Tenderers for the purposes of the tender may include personal and commercially confidential material, documents and information. As a condition of being provided with such information, Tenderers and their key personnel may be required to enter into and execute Confidentiality Agreements in such form as Principal may require.
44. Information Provided by Principal 

44.1 Information provided in this Request for Tender or imparted to any Tenderer as part of the tendering process is confidential and must not be used by the Tenderer for any other purpose, or distributed to, or shared with any other person or organisation. 

44.2 If the Tenderer does not accept this condition then it must return these Tender Documents within two (2) days to the Superintendent. 

45. Interpretation of Terms

45.1 In these Conditions of Tendering:

“Addenda” means addenda to this Request for Tender issued by the Principal from time to time. Addenda may be issued to amend, alter, clarify, add to, or remove from the form and contents of the Request for Tender or to effect modifications to the Request for Tender.  

‘Agreement’, ‘Contract Conditions’ and ‘General Conditions of Contract’ means the Conditions of Contract attached to this Request for Tender. 

‘Contractor’ means the Party or Parties described as such in the Agreement, particularly at Item 3 of Annexure 1.

‘Person’ means a natural person, or a corporation, partnership, joint venture, incorporated association, government, local government authority, or agency.

“Request for Tender (RFT)” means all the documents issued by the Principal which comprise the Tender Documents as described at the beginning of Section A.

‘Services’ means the Services described I the Agreement.

 “Tender” includes any response to the Request for Tender signed by the Tenderer comprising the tender return schedules comprised in the Tender Documents and all required documentation and information. 

“Tender Closing Time” means 2 pm on the last date for lodgement of Tenders as specified in the Conditions of Tendering or such later date as may be notified in writing to the Tenderer by the Principal. 

“Tenderer” means a person or corporation who lodges a Tender in accordance with this Request for Tender and prior to the Tender Closing Date means any person or corporation who applies to the Principal for and is given a copy of this Request for Tenders. 

‘the Principal’ means the City of Darwin; the address of the Principal for the service of notices is Chief Executive Officer, City of Darwin, GPO Box 84, Darwin, NT 0801.

'the Superintendent' means the administrator of the Contract on behalf of the Principal and as identified in Annexure 1.

45.2 In these Conditions of Tendering a reference to a clause is a reference to a clause in the Conditions for Tendering unless otherwise provided.

Section B
General Conditions of Contract
46. Definitions and Interpretation

In this Agreement, unless a contrary intention is apparent:

‘Agreement’ means this document called the 'Agreement for Services’ and its Schedules and other attachments, as amended from time to time in accordance with this Agreement, and any other documents expressly identified in this document as forming part of the Agreement.

‘Approved Subcontractor’ means a subcontractor to the Contractor approved by the Principal unless the Principal revokes its approval for that subcontractor under Section B clause 10.5 or the subcontractor has stopped supplying Services on behalf of the Contractor.

‘Call Out Rate’ means the rate at  Item 10 of the Schedule of Rates

‘Confidential Information’ means in relation to a party, Information that has been supplied, produced or imparted by, or on behalf of a party, which:

(a) is by its nature confidential; and/or

(b) is designated by that party as confidential; or

(c) the other party knows or ought to know that it is confidential.

‘Construction work’  means any of the following work on a site in the Territory: 

(a) 
reclaiming land, draining land or preventing the subsidence, movement or erosion of land; 

(b) 
installing, altering, repairing, restoring, maintaining, extending, dismantling, demolishing or removing any works, apparatus, fittings, machinery or plant associated with any work mentioned in paragraph (a); 

(c) 
constructing the whole or a part of any civil works, or a building or structure, that forms or will form (whether permanently or not and whether or not in the Territory), part of land or the seabed (whether above or below it); 

(d) 
fixing or installing on or in anything mentioned in paragraph (c) any fittings forming, or to form, (whether or not permanently) part of the thing, including – 

(i) 
fittings for electricity, gas, water, fuel oil, air, sanitation, irrigation, telecommunications, air-conditioning, heating, ventilation, fire protection, cleaning, the security of the thing or the safety of people; and 

(ii) 
lifts, escalators, insulation, furniture or furnishings;

(e)
 altering, repairing, restoring, maintaining, extending, dismantling, demolishing or removing anything mentioned in paragraph (c) or any fittings described in paragraph (d) that form part of the thing; 

(f) 
any work that is preparatory to, necessary for, an integral part of or for the completion of any work mentioned in paragraph (a), (b), (c), (d) or (e), including – 

(i) 
site or earthworks, excavating, earthmoving, tunnelling or boring; 

(ii)
 laying foundations; 

(iii) 
erecting, maintaining or dismantling temporary works, a temporary building or a temporary structure, including a crane or other lifting equipment and scaffolding; 

(iv) 
cleaning, painting, decorating or treating any surface; and 

(v) 
site restoration or landscaping;

(g) 
any work that is prescribed by the Regulations to be construction work for this Act.

‘Contractor’ means a member of Panel of Providers ("Panel") that has been established by the Principal and described as such in this Agreement, particularly at Item 3 of Annexure 1.

 ‘Contractor Personnel’ means the employees, officers and agents of the Contractor appointed by the Contractor from time to time in respect of the provision of Services to Principal by it under this Agreement.

‘Equipment’ means all the equipment used by the Contractor in providing the Services.

‘GST’ has the same meaning given to it in the GST Act.

‘GST Act’ means the New Tax (Goods and Services Tax) Act 1999 (as amended from time to time) or any re-enactment of or substitution for it and includes any regulation or statutory instrument issued under it.

‘Information’ means any matter, knowledge, thing told or communication so made or given, however delivered and stored, including without limitation any matter or communication made or given in hard or soft format and any iteration of such a communication (in whole or part) in any computer file or program.

‘IPR’ means copyright (including future copyright), trade marks (registered and unregistered), industrial designs and patents (whether registered or unregisterable), trade secrets or any other intellectual property rights and any right to registration of those rights.

‘Law’ means any statute, regulation, by-law, ordinance or subordinate legislation in force from time to time in the Northern Territory of Australia, whether made by a State, Territory, the Commonwealth, or a Local Government as governs and applies to the terms and conditions of this Agreement.

‘Loss’ means all losses, penalties, liabilities, damages, costs and expenses (including legal fees on a solicitor/client basis and disbursements and costs of investigation, litigation, settlement, judgment, interest and penalties).

‘Personal Information’ means Information or opinion (including Information or opinion forming part of any database), whether true or not, and whether recorded in a material form or not, about a natural person whose identity is apparent or can reasonably be ascertained from the Information or opinion.

‘Purchase Order’ means an order issued to the Contractor by the Principal providing essential detail of a particular supply requirement.

‘Related Corporation’ means a ‘related body corporate’ within the meaning given to that term in section 9 of the Corporations Law.

‘Required Consent’ means any consent or approval that is required to be applied for, or obtained by Law or under this Agreement to enable the Contractor to provide the Services in accordance with the terms of this Agreement.

 ‘Security Deposit’ means the security deposit as referred to in Section B clause 18.

‘Service Charges’ means the expenses and charges which are paid or become payable to the Contractor by the Principal in accordance with the Schedule of Rates.

‘Service Levels’ means the standards of service and performance the Contractor must attain in supplying the Services, as specified in the Technical Specification.

‘Services’ means from the commencement of the Term until the Termination Date, the services, works or goods as specified in the Technical Specification:

‘Technical Specification ‘  means those matters described in Section D – Technical Specification which, at the date of this Agreement, constitute and defines the scope and standard of Services the Contractor is required to provide from the commencement of the Term to the Termination Date. The Technical Specification forms part of this Agreement and may be varied and amended from time to time in accordance with the terms of this Agreement.

‘Tender Acceptance’ means an official letter from the Principal advising the Tenderer their tender has been accepted.

‘Term’ means the term of this Agreement as specified in Section B clause 2.
‘Termination Date’ means:

(d) 
the date on which the Term expires under Section B clause 2; or
(e) the date on which this Agreement otherwise terminates under Section B clause 16.

In this Agreement a reference to a clause is a reference to a clause in this Agreement unless otherwise provided.

In this Agreement a reference to a clause is a reference to a clause in this Agreement unless otherwise provided.

47. Term Of Contract

The Agreement will commence on the date of signing the Agreement and terminate one year from the date of the letter of acceptance of the tender unless otherwise terminated under clause 14 or 16 of these General Conditions of Contract.
48. Services

Scope of Services

From the commencement of the Term and subject to Section B clause 3.1(c) and 4, the Contractor must provide the following to the Principal: 

(a) the Services specified in the Technical Specifications in accordance with the Service Levels;

(b) any services, functions and responsibilities, not specified in the Technical Specifications which are in the scope of and reasonably related to the Services; and

(c) any modifications to Services, functions and responsibilities specified in clauses 3.1(a) and (b) that are:

(i) agreed between the Principal and the Contractor including agreement of any additional costs for such modifications; or

(ii) necessary for the Contractor to meet the Service Levels.

49. Contractor Responsibilities

(a) Subject to the terms of this Agreement, the Contractor is responsible for providing all accommodation, personnel, plant and equipment, materials and other resources necessary to provide the Services.

(b) The Contractor must not make any public comments to the media or other persons regarding this Agreement, the Services or any other related matter without the prior written consent of the Principal, which will not be withheld if, and only to the extent necessary for the Contractor to meet its obligations under any Law. Any inquiries in relation to these issues must be directed to the Principal. 

50. Performance Of And Authority To Perform Services

General
The Contractor must, subject to Section B clause 5.3 and 14:

(a) at all times provide the Services in accordance with the Service Levels;

(b) meet any improvements in the performance of the Services to achieve the Service Levels;

(c) report to the Principal on the provision of the Services against the Service Levels in the manner and at the times specified in the Technical Specification; and

(d) comply with all Laws.

Failure To Perform

If the Contractor fails to meet any Service Level, the Contractor must promptly:

(e) investigate the underlying causes of the failure to meet the Service Level (‘Service Problem’) and use its best efforts to preserve any data indicating the cause of the Service Problem;

(f) prepare and deliver to the Principal a report identifying the Service Problem;

(g) subject to Section B clause 14, take whatever action is reasonably necessary to minimise the impact of the Service Problem and prevent it from recurring;

(h) subject to Section B clause 14 , correct the Service Problem to achieve and begin meeting the Service Level; and
(i) advise the Principal, as and to the extent reasonably requested by the Principal, of the status of remedial efforts being undertaken with respect to the underlying cause of the Service Problem.

50.2 Quantity Of Work And Authority To Undertake Work

The Principal makes no commitment to the quantity of work under this Contract.  Quantities given in the Schedule are for tender assessment purposes only and not guaranteed as to the amount of work to be undertaken under the Contract.

The panel appointed under this Request for Tender will operate as follows; 

(a) a separate order will be issued for each project;; 

(b) Panel members will be selected, for each job, on a rotational basis based on their area of expertise and past performance; 

(c) the City of  Darwin may, at its discretion, request quotations from members of the Panel with the relevant expertise and experience for a specific job requirement; 

(d) Panel members may be appointed to individual jobs or will be invited by the City of Darwin to submit quotations (the quote clearly having been derived from the tendered rates) for specific individual projects; 

(e) reactive works will also be allocated on a rotational basis.

(f) The Contractor(s) will not undertake any work without the written authority of an approved representative of the Principal.  This authority for work will normally be:

(i) an "Instruction to Contractor(s)"

(ii) a "Purchase Order"

issued by a Principal’s representative.

(g) If the Principal’s representative considers any particular work sufficiently urgent, the authority for work will be given to the Contractor(s) by telephone to enable the work to commence immediately.

Obvious Work

Where a construction or item of work is to be obviously inferred is usual and for the class of work generalised in the Services, the same is to be included, notwithstanding that such construction or necessary item is not specifically mentioned in the Technical Specification.

Supply Of Materials And Labour

Unless specified to the contrary, any mention or description in this Agreement of materials, fittings or of operations, shall be deemed to mean that the Contractor shall provide each item mentioned or described and shall perform each operation, whether express or implied in, fixing or installing the materials or fittings or performing the operations.

Alternative Means

(b) The Principal may carry out any services of the same or a similar nature to the Services by any means without prior notice or justification to the Contractor. 

(c) The Contractor shall have no rights whatsoever under the Contract to make any claim arising out of any such services being carried out by the Principal.

51. Changes to The Scope of Services and Price Variation

Additional Duties

The Principal may direct additional duties at no cost to the Principal, provided that such Additional Duties:

(a) are within the capabilities of the Contractor’s staff;

(b) do not require the Contractor to employ additional resources nor incur material additional costs in order to provide such additional duties.

Removal of Services from Technical Specification
(c) Services may be removed from the Technical Specification in any of the following circumstances:  

(i) with the written consent of the parties; or

(ii) if the Principal has exercised its option under Section B clause 14.3(b);
(d) If Services are removed in accordance with either (a) or (b) above:

(i) the Technical Specification will be modified in accordance with the amendment; 

(ii) the Contractor will have no claim against Principal for compensation or other loss, other than any claims for Services provided up to the date of removal.

Price Variation

(e) The Contractor may within four weeks prior to and but not after 2 weeks before each anniversary of the date of the Agreement during the Term apply for a variation in the Schedule of Rates in accordance with this clause. If the application to vary the Schedule of Rates is not received with the required period, the Schedule of Rates will not be varied until the following anniversary of the date of the Agreement.

If the application to vary the Schedule of Rates is made within the required period, the Schedule of Rates must be adjusted on such anniversary of the commencement date of the Agreement (each such date in this clause called a “Review Date”) in accordance with the following formula:

(f) ACR = ECR + [ECR x PC]

Where:
ACR is the Adjusted rate in the Schedule of Rates to be used for 
payment to the Contractor from the Review Date;

ECR is the Existing rates in the Schedule of Rates (original or as adjusted, as applicable); and

PC is the percentage change in the All Groups Consumer Price Index for the City of Darwin as published by the Australian Bureau of Statistics between the end of the quarter immediately preceding the commencement of the Term or the last Review Date, whichever is the later, and the end of the quarter immediately preceding the Review Date.

52. Service Charges

General

(a) The Principal will pay the Service Charges in accordance with this Agreement in consideration for the performance of the Services by the Contractor.

(b) The Service Charges to be paid to the Contractor are detailed in the Schedule of Rates and no payment must be made to the Contractor for the provision of any of the Services except as provided for in the Schedule of Rates.

Item numbers used in the Schedule of Rates do not refer to any like numbered provision in this Agreement or the Technical Specification.

53. Invoicing and Payment

Accountability

The Contractor must:

(a) maintain complete and accurate records of and supporting documentation for invoices submitted to the Principal and all payments made by the Principal under this Agreement, in accordance with generally accepted accounting principles applied on a consistent basis; and

(b) provide the Principal with documentation and other information with respect to each invoice as may be reasonably requested by the Principal to verify accuracy and compliance with the provisions of this Agreement.

Refunds

If the Contractor receives or is entitled to receive a refund, credit or other rebate for goods or services previously paid for by the Principal, the Contractor must allow for the refund, credit or rebate in the next invoice submitted to the Principal and provide a narrative in the invoice of how that refund, rebate or credit arises.

Offsets and Net Payments to the Principal

(c) Any amounts which are due and payable by the Contractor to the Principal in any month will be offset against Service Charges payable by the Principal in that month. If, in any month, such amounts payable by the Contractor to the Principal exceed the amounts payable by the Principal to the Contractor for that month, the Contractor must pay that net amount to the Principal within 30 days after the Principal receives the Contractor’s invoice for that month.

(d) If the existing monies owing or due and payable to the Contractor under clause 8.3(a), are insufficient to offset against any money due and payable to the Principal, then the Principal may have re-course to the Security Deposit on providing the Contractor with at least 7 days written notice of its proposed course of action.  

Disputed Charges Or Offsets

(e) If the Principal disputes any invoice or part thereof, or reasonably believes that an invoice is not correctly rendered, it must within 21 days after receiving the Contractor’s invoice notify the Contractor in writing of any such issue and provide details.

(f) If the Principal does not notify in accordance with clause 8.4(a)  or notifies the Contractor that it has an issue with only a portion of any invoice, the Principal must pay the whole or that portion of the invoice not disputed under clause 8.4(b) (as the case may be).

(g) If the parties are unable to mutually negotiate to resolve any dispute in relation to any invoice or portion thereof within 21 days of receiving the Principal’s notice under clause 8.4(a), then such dispute must be referred for resolution in accordance with Section B clause 16.

(h) Any failure by the Principal to notify any dispute within the time specified in clause 8.4(a)  must not affect or prevent the Principal’s right to subsequently dispute the amount of the Service Charges actually payable thereunder.
54. Contractor Personnel

Standards of Contractor Personnel and Minimum Manning Levels Technical Resources

The Contractor must:

(a) use an adequate number of Contractor Personnel to supply the Services;

(b) ensure all Contractor Personnel who perform Services are properly educated, trained and fully qualified for the Services they perform;

(c) ensure that all Contractor Personnel comply with:

(i) any protocols, codes of conduct or procedures specified by the Principal from time to time;

(ii) all Laws; and

(iii) any policies existing or introduced from time to time, including policies regarding occupational health & safety requirements.

(d) provide to the Principal within 14 days of a written request for the same, a security profile of all persons employed under this Agreement. The Principal may instruct the Contractor to replace any person who, in the opinion of the Principal, is not suitable to carry out the Services.

55. Use Of Subcontractors

Prior Approval

The Contractor must not subcontract all of the Services and may only subcontract any part of the Services only after it first obtains the Superintendant’s prior written approval. 

55.1 Specified Subcontractors

The Principal may identify preferred subcontractors which it would encourage the Contractor to use to supply the Services or any part thereof. If the Principal notifies the Contractor that it has a preferred subcontractor:

(a) the Principal will specify the subcontractor and that part of the Services that it is preferred to supply; and

(b) the Contractor must either:

(i) confirm its acceptance of the Principal’s preferred subcontractor, in which case the subcontractor will become an Approved Subcontractor under this Agreement for those Services subject to the Contractor entering into a subcontract with such subcontractor for the provision of those Services; or

(ii) if it does not wish to contract with the subcontractor for commercial reasons or has reasons to believe the subcontractor is not capable of supplying the Services and should not be ‘Approved’ for the purpose of this Agreement, the Contractor must give the Principal written notice specifying those reasons, and the Principal will, provided those reasons are reasonable, permit the Contractor to select another subcontractor, not necessarily being one of the Principal’s preferred subcontractors, and negotiate a subcontract with that other subcontractor.

Subcontractor Compliance

The Contractor will ensure that each Approved Subcontractor, and any subcontract entered into by the Contractor with an Approved Subcontractor complies with:

(c) the terms of this Agreement;

(d) all Laws; and

(e) any rules, policies, guidelines, processes and procedures of the Principal that are relevant to the Approved Subcontractor’s performance of the Services.

Prime Contractor Responsibility

The grant of any approval under this clause will not relieve the Contractor from any liability under this Agreement. The Contractor will remain responsible for obligations, services and functions performed by subcontractors to the same extent as if those obligations, services and functions were performed by the Contractor. The Contractor will be the Principal’s sole point of contact regarding the Services, including with respect to payment to any subcontractors.

Revocation of Approval

The Principal may revoke its approval of any Approved Subcontractor under either clause 10.1 or clause 10.2 on reasonable grounds, which include the following:

(f) if the subcontractor fails to comply in any material respect with any of its obligations under its subcontract;

(g) if the subcontractor’s performance is materially deficient;

(h) if the subcontractor assigns its obligations to another party that is not approved by the Principal;

(i) if the Principal is not satisfied with the subcontractor’s ability to render future performance; or

(j) if there have been material misrepresentations by or concerning the subcontractor.

Procedure after Revocation

Upon receipt of written notice revoking the Principal’s approval of a previously Approved Subcontractor, the Contractor will to the extent it is reasonably able under any contractual agreement with the subcontractor, or otherwise at Law promptly cease using that subcontractor to perform the Services. Any subcontractor proposed by the Contractor to replace a subcontractor must be approved by the Principal in accordance with clause 10.1. The Contractor will remain liable under this Agreement for the past acts or omissions of its subcontractors as if they were still Approved Subcontractors.

56. CONFIDENTIALITY  

Protection of Confidential Information
Each party must:

(a) keep all Confidential Information strictly confidential and must not (except as expressly permitted under this Agreement):

(i) disclose Confidential Information;

(ii) make copies of material containing Confidential Information; or

(iii) use Confidential Information;

(b) use due care to safeguard Confidential Information and comply with any requirements specified by a party from time to time;

(c) implement security practices against any unauthorised copying, use, disclosure (whether that disclosure is oral, in writing or in any other form), access and damage or destruction of Confidential Information;

(d) immediately notify the other party if that party:

(i) suspects or becomes aware of any unauthorised access, copying, use or disclosure in any form; or

(ii) is required by law to disclose any Confidential Information;

(e) take all reasonable steps to enforce any obligation of confidence imposed or required to be imposed by this Agreement; and

(f) do all things, execute all documents and give all assistance reasonably required by a party to enforce any obligation of confidence imposed or required to be imposed by this Agreement.

Use of Confidential Information

Each party may only:

(g) use and copy the Confidential Information:

(i) to comply with its obligations under this Agreement (and then only to the extent reasonably necessary to achieve such compliance); or

(ii) to the extent necessary to enable the exercise of its rights under this Agreement; and

(h) subject to clause 11.3, disclose the Confidential Information to:

(i) Contractor and Principal Personnel and its professional advisers on a ‘need to know’ basis and then only for the purpose identified in clause 11.2(a) above; and

(ii) any other person but only with the other party’s prior written consent.

Handling Confidential Information

Each Party must:

(i) notify the other party of all persons to whom Confidential Information will be disclosed or who may become aware of Confidential Information before those persons are permitted access to Confidential Information;

(j) if required by either party, arrange for any or all Principal employees, contractors, servants or agents, Contractor Personnel and Approved Subcontractors to give a written undertakings in such form as either party may require; and

(k) ensure that Principal employees, contractors, servants or agents, Contractor Personnel, professional advisers and any person approved by the a party under clause 11.2(b)(ii) comply with the provisions of this clause.

Exceptions to Obligations Of Confidentiality

Nothing in this Agreement prohibits the use or disclosure of any Confidential Information by either party to the extent that:

(l) the information has been placed in the public domain otherwise than due to a default of the party;

(m) the disclosure is expressly required by Law, but the party must use its best efforts to minimise any such disclosure;

(n) the information has been independently developed by the party and without reference to the Confidential Information of the other party;

(o) the information is required by or required to be disclosed by any member, officer or employee of either party for the purposes of fulfilling any of their duties or functions or for the purposes of obtaining legal advice; or

(p) the other party has approved in writing the particular use or disclosure of the Confidential Information.

Notwithstanding the foregoing, the Principal may use those parts of the Contractor’s Confidential Information necessary for the purposes of obtaining the benefit of the Services and necessary to assist with the transition of part or all of the Services from the Contractor to a new service provider (or to the Principal), provided seven (7) days prior written notice is given by the Principal to the Contractor of the intended use of such Confidential Information.

Equitable Relief

The parties acknowledge that each will be entitled to equitable relief against the other (in addition to any other rights available under this Agreement or at law) if any party breaches any of its obligations under this clause.

Period of Confidentiality

The obligations with respect to Confidential Information disclosed under this Agreement will survive termination of this Agreement and continue for as long as the information remains confidential.

57. Representations and Warranties

Representations and Warranties By The Contractor

The Contractor represents and warrants to the Principal that: 

(a) the Contractor has the right to supply the Services, and will at all relevant times, own or have and maintain all Required Consents to supply the Services; 

(b) the Contractor will perform its obligations under this Agreement in a manner that complies with all Laws and will immediately notify the Principal if it receives a written allegation of non compliance with any Law by any person;

(c) the Contractor’s signing, delivery and performance of this Agreement will not constitute:

(i) a violation of any judgment, order or decree;

(ii) a material default under any material contract by which it or any of its assets are bound; or

(iii) an event that would, with notice or lapse of time, or both, constitute such a default; and

(d) the Contractor has the requisite power and authority to enter into this Agreement and to carry out the obligations contemplated by this Agreement.

Disclosure by Contractor 

It is a condition of this Agreement that the Contractor has disclosed in writing to the Principal prior to the date of this Agreement:

(e) any litigation or proceeding whatsoever, actual or threatened, against the Contractor;

(f) the existence of any breach or default or alleged breach or default of any agreement, order or award binding upon the Contractor; and

(g) matters relating to the commercial, technical or financial capacity of the Contractor or of any subcontractor proposed to be engaged in respect of this Agreement, and

(h) declare if the Contractor or any Related Corporation  is in the process of a takeover bid or other like change in control or ownership,

being matters materially affecting the Contractor’s ability to perform any of its obligations under this Agreement. The Contractor must promptly notify and fully disclose to the Principal in writing any actual or threatened event or occurrence during the Term that would materially affect the Contractor’s ability to perform any of its obligations under this Agreement.

58. Liability and Indemnities

Party Liability

Any liability of the Principal or the Contractor arising under this Agreement, any Law, in tort, or for any other common law cause of action arising out of, or in connection with the provision of the Services and the operation of this Agreement (‘Cause of Action’), will be determined in accordance with the relevant law in Australia that is recognised, and would be applied, by the High Court of Australia.

Reducing Liability

The liability of a party to indemnify for any Loss claimed under any Cause of Action will be reduced proportionally to the extent that any act or omission of that other party, or any failure of that party to comply with its obligations under this Agreement, under common law or otherwise at Law, contributed directly or indirectly to the Loss so occasioned.

Liability for Price and Rates

The Contractor is solely responsible and liable for any errors in or omissions so lodged in the Schedule of Rates.

The Contractor has no claim against the Principal in relation to any Tenderer error or omission.

Indemnity by Contractor


Subject to clause 13.2, the Contractor must indemnify, defend and hold harmless the Principal, its employees, agents, successors and assigns, from any and all Loss and which the Principal suffers arising from any Cause of Action which gives rise to a liability by reason of any of the following:  

(a) the Contractor’s breach of this Agreement;

(b) any negligent or otherwise wrongful act or omission by the Contractor or any Approved Subcontractors or Contractor Personnel; or

(c) any failure by the Contractor or any Approved Subcontractor or Contractor Personnel to comply with any Law;

(d) any Loss suffered by the Principal arising out of any Cause of Action relating to:

(i) the Contractor:

A. engaging an Approved Subcontractor or replacing or removing any of Contractor’s Subcontractors from the performance of the Services; or

B. employing or terminating the employment of any person, including any claims by Approved Subcontractors or Contractor Personnel;

(ii) a decision by the Principal not to approve a subcontractor or to revoke its approval for an Approved Subcontractor under Section B clause 10.5;

(e) any claim made against the Principal by, or on behalf of:

(i) a State or Territory Payroll Tax Office in respect of any payroll tax or penalties applicable to any employee or subcontractor of the Contractor that the Office may seek to recover from the Principal in respect of any amounts paid to the Contractor under this Agreement; and

(ii) any revenue raising authority including the Commissioner of Taxation in respect of any other payment, liability or penalty that the authority may seek to recover from the Principal in respect of any amounts paid to the Contractor under this Agreement.

Indemnity by the Principal

Subject to clause 13.2, the Principal must indemnify, defend and hold harmless the Contractor, for any loss that the Contractor suffers arising from any Cause of Action, but only to the extent that the loss so suffered was caused by or contributed to by the negligent or otherwise wrongful act or omission of the Principal or its employees and officers.

Handling Third Party Claims 

This clause applies to circumstances when the Principal is joined as a third party to any claim or proceeding relating to the Services (other than by the Contractor), in which case the Principal may do one of the following (at its election) in relation to that claim or proceeding against it:

(f) defend the claim or proceeding, and keep the other Contractor informed of the progress;

(g) settle the claim or proceeding for a commercially reasonable result but only with the Contractor’s consent; or

(h) apply for leave to withdraw from the claim or proceeding and, if leave is granted, give the Contractor full control over any claim or proceeding and negotiations and full authority to reach any settlement, providing no such action by the Principal shall prejudice or limit the Principal’s right of indemnities under this Agreement or otherwise.

Enforcement of Indemnities

Unless otherwise stated, it is not necessary for a party to incur expense or make payment before enforcing any right of indemnity conferred by this Agreement.

Indemnified Parties

Where a party indemnifies the other party under this Agreement, the indemnity applies to the other party and to the members, officers, employees, servants and agents of that other party.

59. Excusable Delay

Neither Party Liable

Neither party will be liable for any default or delay in performance of its obligations under this Agreement if and to the extent the default or delay is caused, directly or indirectly, by an Excusable Delay Event. For the purposes of this clause, an ‘Excusable Delay Event’ means any:

(a) fire, flood, earthquake, elements of nature or act of God;

(b) riot, civil disorder, rebellion or revolution;

(c) other cause (but not a strike within the workforce of the Contractor, any subcontractor or supplier) beyond the reasonable control of the non performing party, or which is outside the scope of that party’s obligations under this Agreement,

but in each case only if and to the extent that the non performing party is without fault in causing the default or delay, and the default or delay could not have been prevented by reasonable precautions and cannot reasonably be circumvented by the non performing party at its reasonable expense, but subject to clause 6, through the use of alternate sources, work around plans or other means. Without limitation, the precautionary measures and efforts to prevent or circumvent any default or delay in connection with the performance of the Services include:

(d) invoking any relevant disaster recovery plan or similar plan as reasonably required by the other party;

(e) workload management practices among configurations and site; and

(f) any other prudent backup and recovery measures and procedures that the other party might reasonably expect the non performing party to have in place.

Period of Delay

When an Excusable Delay Event has occurred, the non performing party will be excused from further performance of the obligations affected for as long as the circumstances prevail and the non performing party continues to use its best efforts to recommence performance whenever and to whatever extent reasonably possible without delay. Any party so delayed in its performance will immediately notify the party to whom performance is due and describe at a reasonable level of detail the circumstances causing such delay.

Principal’s Option

If the Contractor is excused from the performance of Services pursuant to Clause 14.2  above and, as a result, the performance of critical Principal functions is substantially prevented, hindered, degraded or delayed for more than 48 hours then at the Principal’s option and without limiting any other rights of the parties to this Agreement:

(g) the Principal may direct the Contractor to procure those Services from a third party service provider, in which case the Contractor will, subject to Section B clause 6, be liable for the payment for the provision of those Services by the third party service provider for as long as the delay in performance continues; 

(h) the Principal may remove the affected Services from the scope of this Agreement under Section B clause 6.2; 

(i) if the affected Services cannot be removed from the scope of this Agreement without resulting in unit Service Charges for the remaining Services that are not economically viable for either the Contractor or the Principal, the Principal may terminate this Agreement, effective from a date specified by the Principal in a written notice of termination to the Contractor

No Compensation 

The Contractor will not have the right to any payments (other than to the Service Charges in accordance with this Agreement) from the Principal under this Agreement as a result of any Excusable Delay Event or the performance of its obligations under clause 14.1.

However if the Principal directs the Contractor under clause 14.3(a) to use a third party service provider that will result in higher charges than a service provider proposed by the Contractor, then the Principal will pay the Contractor the difference between the cost of those two service providers if the Contractor can demonstrate (if required to do so by the Principal) that the Contractor’s proposed service provider would be capable of providing the relevant Services in accordance with the Service Levels and the cost of the proposed service provider is reasonable.

Contractor’s Suppliers

The failure of any of the Approved Subcontractors or the Contractor’s suppliers to perform any obligation owed to the Contractor will only constitute an Excusable Delay Event with respect to the Contractor’s performance of the Services if and to the extent that the failure by the Approved Subcontractor or supplier is caused by an Excusable Delay Event.

Rectification

The Contractor must:

(j) immediately notify the Principal if an act or omission of any of the Contractor’s Approved Subcontractors or suppliers causes a problem or delay that has a material impact on the Contractor’s ability to provide the Services; and

(k) work with the Principal and the Approved Subcontractor or supplier to prevent or circumvent the problem or delay.

60. Dispute Resolution

(a) All disputes or differences arising out of this Agreement or concerning the performance or the non-performance by either party of its obligations under the Agreement whether raised before or after the execution of the Services under the Agreement shall be decided as follows: 

(i) The Contractor shall, not later than 14 days after the dispute or difference arises, submit the matter at issue in writing, specifying with detailed particulars the matter at issue, to the Superintendent for decision and the Superintendent shall, as soon as practicable thereafter, give his decision to the Contractor.

(ii) If the Contractor is dissatisfied with the decision given by the Superintendent, he may, not later than 14 days after the decision of the Superintendent is given to him, submit the matter at issue in writing, specifying with detailed articles the matter at issue, to the Principal for decision and the Principal shall, as soon as practicable thereafter, give his decision to the Contractor in writing.

(iii) If the Contractor is dissatisfied with the decision given by the Principal pursuant to the last preceding paragraph, he may, not later than 28 days after the decision of the Principal is given to him, give notice in writing to the Principal requiring that the matter at issue be referred to arbitration and specifying with detailed particulars the matter at issue, the matter at issue shall be determined by arbitration. If, however, the Contractor does not, within the said period of 28 days, give such a notice to the Principal requiring that the matter at issue be referred to arbitration, the last preceding paragraph shall not be subject to arbitration.

(iv) Where a notice is given by the Contractor to the Principal pursuant to the last preceding paragraph requiring that the matter at issue be referred to arbitration no proceedings in respect of that matter at issue shall be instituted by either the Principal or the Contractor in any court unless and until the arbitrator has made his award in respect of that matter at issue.

(b) 
Arbitration shall be effected:

(i) by an arbitrator agreed upon in writing by the parties within 28 days after the said notice is received by the Principal;  or

(ii) in the absence of that agreement, by one of at least three persons, none of whom shall be an employee of the Principal or of the Contractor or have had any association with the work under the Agreement, whose names are submitted in writing by the Principal for selection by the Contractor within a further period of 28 days after expiry of the last mentioned period, being the person whose selection as arbitrator is notified in writing by the Contractor to the Principal within 28 days after the names are so submitted;  or

(iii) in the absence of that selection, by an arbitrator appointed in accordance with the provisions of the laws relating to arbitration in force in the State or Territory.

(c) 
A reference to arbitration under this clause shall be deemed to be a reference to arbitration within the meaning of the laws relating to arbitration in force in the Northern Territory and the arbitration proceedings shall be conducted in the Northern Territory.  The arbitrator shall have all the powers conferred by those laws and it shall be competent for him to enter upon the reference without any further or more formal submission than is contained in this clause.

(d) 
Moneys that are or become due and payable by the Principal in respect of the Services carried out under this Agreement shall not be withheld because of arbitration proceedings but the Principal may, at his discretion and pending the award of the arbitrator withhold payment of moneys in respect of any matter that is the subject of arbitration proceedings.

61. TERMINATION

Termination Notice

A party purporting to terminate this Agreement in accordance with this clause must give a written notice (‘Termination Notice’) to the other party specifying at least:

(a) the reasons for termination;

(b) the Termination Date; and

(c) the actions the other party may take (if any) to avoid the termination and the date by which that party must have taken those actions.

Termination by the Principal for Breach

The Principal may, by giving a Termination Notice to the Contractor, terminate this Agreement, if the Contractor:

(d) commits a breach of Section B clause 11;

(e) commits any other breach of this Agreement that:

(i) is not capable of being rectified; or

(ii) if it is capable of being rectified, the Contractor has not rectified such breach within 28 days after receiving a written notice of the breach from the Principal pursuant to this clause 16 or has not within this period initiated and taken reasonable steps to complete rectification of such breach;

(f) Commits a number of breaches of this Agreement that collectively constitute a material breach of this Agreement, and in particular if the Contractor fails a number of times to provide the Services in accordance with the Service Levels; or

(g) triggers a termination event specified in clause 16.3
Termination Events

The following events are termination events for the purposes of clause 16.2(d):

(h) an application or an order is made for the winding up of the Contractor and such application or order is not stayed, dismissed or withdrawn within 21 days after the date of the application or order;

(i) a resolution is passed for the winding up of the Contractor which resolution is other than for the purposes of reconstruction or amalgamation the terms of which have previously been approved in writing by the Principal;

(j) a liquidator, provisional liquidator or administrator is appointed to the Contractor;

(k) a receiver, or manager (or both), is appointed to, or a mortgagee takes possession of, all or any part of the business or assets of the Contractor;

(l) the Contractor makes any composition or arrangement or assignment with or for the benefit of its creditors;

(m) the Contractor ceases, or threatens to cease to carry out its business;

(n) the Contractor becomes unable to pay its debts as and when they fall due or becomes unable to pay its debts within the meaning of section 460 of the Corporations Law;

(o) the Contractor becomes insolvent or bankrupt;

(p) any material statement made or material particular given by the Contractor to the Principal prior to or in relation to this Agreement is found to be incorrect in any material respect;

(q) any other event or series of events, whether related or not, exists or occurs (including, without limitation, any material adverse change in the business, assets, management or financial condition of the Contractor) which in the reasonable opinion of the Principal would affect the ability of the Contractor to comply with any of its obligations under the Agreement; or

(r) 
there is a material change in the control or ownership of the Contractor that, in the Principal’s reasonable opinion, adversely affects the Contractor’s ability to provide the Services.

Termination by the Contractor for Breach

The Contractor may terminate this Agreement by giving the Principal a Termination Notice (in which the Termination Date is not less than 5 days after the date of the notice) if:

(s) the Principal has not paid an invoice for an amount that has been correctly submitted to the Principal under Section B clause 8, or paid any undisputed portion of a disputed invoice submitted pursuant to Section B clause 8.4, within 30 days (or such longer period as the parties may have agreed) after the date on which the Principal received the invoice; and  

(t) the Contractor has given the Principal a written notice, specifying the failure to pay and giving the Principal a further 21 days to pay the invoice and advising that in the event that payment is not made within the time specified in the notice, the Contractor will terminate this Agreement pursuant to this clause; and

(u) the invoice or the undisputed portion of a disputed invoice remains unpaid by the Principal beyond the time specified in the notice issued under clause 16.4(b).

Accrued Rights

Termination of this Agreement will not affect any accrued rights of either party.

Survival Of Terms

The following terms will survive the termination or expiry of this Agreement:

Section B Clauses 11, 13, 16.5, 18 and 24.1

62. Step In

Exercise Of Rights

The Principal may exercise its step-rights under this clause 17.1 by notice to the Contractor in writing if any of the following events or circumstances apply:

(a)
The Contractor commits a breach of this Agreement; or 

(b)
An event or circumstance in Section B clause 17.3 occurs; or 

(c) 
The Contractor has failed to satisfy the Service Levels, or has indicated it cannot satisfy the Service Levels, or in the reasonable assessment of the Principal the Contractor is unlikely to be able to satisfy the Service Levels in respect of the provision of a particular Service.

Effect of Step-In Notice

If the Principal gives a step-in notice under clause17.1:

(a)
the Principal is entitled to:

(i) either itself, or by engaging another person or persons, take over or otherwise perform all or any part of the Services; or

(ii) give directions to the Contractor, or any of its officers, employees or agents, in relation the conduct of the Services; 

(b)
the Contractor must stop work in accordance with the step-in notice, and its rights and obligations under this Agreement in respect of the Services described in the step-in notice are suspended and remain suspended until the Principal gives a notice under clause 17.5; and 

(c) the Contractor must fully co-operate with the Principal (or a person or persons nominated by the Principal) to ensure that the Principal is able to exercise its rights under this clause effectively and expeditiously including by: 

1. providing full access to the Contractor's facilities, records, personnel and all other information and materials of relevance to this Agreement reasonably requested by the Principal; and

2. complying with the directions or recommendations of the Principal and the Superintendent. 

Contractor Acknowledgement

The Contractor acknowledges and agrees that if the Principal exercises any rights under this clause:

(b) the Principal is not obliged to remedy any breach, or to overcome or mitigate any risk or risk consequences, in respect of which the Principal exercises its step-in right; 

(c) nothing in this clause shall derogate from any other rights, powers, remedies or indemnities conferred on or held by the Principal under this Agreement or otherwise; and   

ii. the Contractor releases the Principal from all claims it may have arising out of or in connection with any lawful exercise by the Principal of any of its rights under this clause.

Contract Price and Other Payments

(a) The Contractor is not entitled to payment of any of the Service Charges in respect of the Services specified in a notice under clause 17.1 during a step-in period and the Principal will not be liable to reimburse the Contractor for any costs and expenses it incurs as a result of the exercise of step-in rights (including in complying with directions under this clause 17.2(b)(ii). 

(b) The Principal may recover from the Contractor any additional costs incurred by it as a result of it exercising its step-in rights, including:

1. the costs incurred by the Principal in performing any of the Services in the exercise of its step-in rights; less

2. the Service Charges that would have been otherwise payable by the Principal to the Contractor under this Agreement in respect of such Services as a performed by or at the direction of the Principal.

A statement signed by the Chief Executive Officer of the Principal as to the costs payable under this clause, shall in the absence of manifest error and solely for the purposes of this Agreement, be conclusive evidence of the amount of such costs.

(c) Without limiting the Principal’s rights of recovery of any costs payable under sub-clause (b), it is expressly agreed by the Parties that the Principal may recover and deduct such costs from the Security Deposit.

Principal’s Discretion

The Principal may, in its discretion and at any time, cease to exercise its step-in right with effect from the date specified in the notice, in which case the Contractor must recommence performance of the suspended obligations immediately or at a later time agreed by the Principal.

63. Security Deposit

63.1 The Contractor shall, before commencement of the Services and within 14 days of acceptance of the tender, provide security in the form of an unconditional irrevocable Bank Guarantee without an expiry date, in the amount specified at Item 11 of Annexure 1 and otherwise in such form and on such terms as the Principal may require or approve.

63.2 The security shall be held until the latter of one (1) month after the expiry or earlier determination of the Agreement, a determination by the Superintendent that all Services carried out under the Agreement have been satisfactorily completed and the expiry of any defects liability period that may apply to any of the Services.

64. Cyclone and Strong Wind Precautions

During the period 1 October to 30 April, and other times when strong wind conditions prevail or are expected or imminent, the Contractor shall ensure that unfinished work, equipment, sheds, hoarding, materials and any other moveable items on site, are protected, stored, or secured to the extent necessary to ensure that in strong wind conditions they will not be a danger to persons or property because of collapse, movement or any other cause.

65. Travel Time

The Contractor shall not be paid for travel time either during working hours or after hours.

66. Gst and Service Charges

(a) The parties acknowledge that the Service Charges are inclusive of GST.

(b) The Principal must pay the Contractor the Service Charges including the amount of any GST imposed or levied on the Contractor for the performance of the Services subject to first receiving a valid Tax Invoice from the Contractor.

(c) 'Input Tax Credit', 'Supply', 'Taxable Supply' and 'Tax Invoice' have the same meaning as in the GST Act. 

(d) The parties agree to adjust the Service Charges to reflect any change in the rate or amount of the GST. 

(e) The Contractor must ensure that any invoice or other request or demand for payment of the Service Charges provided by it to the Principal shall constitute a Tax Invoice under the GST Act or any ATO Public Ruling and will enable the Principal to claim Input Tax Credits in respect of Supplies to which the Tax Invoice relates. No amount shall be due and payable by the Principal in respect of any Supply under this Agreement unless the Principal has received from the Contractor a Tax Invoice which complies with this clause.

(f) The parties agree to use reasonable efforts to do everything required by the GST Act or any ATO Public Ruling to enable or assist the other party to claim or verify any Input Tax Credit, set off, rebate or refund in respect of any GST paid or payable in connection with Supplies under the Contract.

67. General

All Things Necessary

Each party must:

(a) use reasonable efforts to do all things necessary or desirable to give full effect to this Agreement; and

(b) refrain from doing anything that might hinder the performance of a party under this Agreement.

Notices

A party notifying or giving notice under this Agreement must give notice:

(c) in writing;

(d) addressed to the other party to the attention of the Superintendent or the Contractor, as the case may be to the addresses or email address as described in Annexure 1 or as otherwise altered by notice given in accordance with this clause.  

Service Of Notice

A notice given in accordance with clause 22.2 is received:
(e) if left at the recipient’s address, on the date of delivery; 

(f) if sent by prepaid post, 2 days after the date of posting; and

(g) if sent by email at the date and time the notice is forwarded by the sender. 

Relationship of Parties

Nothing in this Agreement or any circumstances associated with it or its performance give rise to any relationship of agency, partnership or employer and employee between the Principal and the Contractor or between the Principal and any Contractor Personnel or any Approved Subcontractor.

No Security

The Contractor must not, without the Superintendent’s prior written consent, give or purport to give any security interest in any of its rights to receive payment from the Principal under this Agreement. 

Waiver

If a party:

(h) has a right arising from another party’s failure to comply with an obligation under this Agreement; and

(i) delays in exercising or does not exercise that right,


that delay in exercising or failure to exercise is not a waiver of that right or any other right.

Entire Agreement And Variation

This Agreement:

(j) constitutes the entire agreement between the parties as to its subject matter;

(k) in relation to that subject matter, supersedes any prior understanding or agreement between the parties and any prior condition, warranty, indemnity or representation imposed, given or made by a party; and

(l) may only be amended in writing signed by both parties.

Priority of Documents

If there is any inconsistency between any of the terms of this document, and the Technical Specification and any document referred to in or incorporated into this Agreement, the order of priority for the purposes of construction is:

(m) these terms;

(n) the Technical Specification; and 

(o) any other document referred to in or incorporated by reference into this Agreement.

Assignment

The Contractor may not assign its rights or transfer its obligations under this Agreement to any third party without the Principal’s prior written consent.

Consents and Approval

Except where expressly provided as being in the discretion of a party, where agreement, approval, acceptance, consent, or similar action by either party is required under this Agreement, that action will not be unreasonably delayed or withheld. An approval or consent given by a party under this Agreement will not relieve the other party from responsibility for complying with the requirements of this Agreement, nor will it be construed as a waiver of any rights under this Agreement, except as and to the extent otherwise expressly provided in such approval or consent.

Cumulative Rights

A right, power, remedy, entitlement or privilege given or granted to a party under this Agreement is cumulative with, without prejudice to and not exclusive of any other right, power, remedy, entitlement or privilege granted or given under this Agreement or by Law.

Reading Down

If a provision of this Agreement is reasonably capable of an interpretation which would make that provision valid and enforceable and an alternative interpretation that would make it unenforceable, illegal, invalid or void then that provision will be interpreted or construed, so far as is possible, to be limited and read down to the extent necessary to make it valid and enforceable.

Contra Proferentum

No rule of construction will apply in the interpretation of this Agreement to the disadvantage of one party on the basis that such party put forward or drafted this Agreement or any provision of this Agreement.

Costs

The parties agree to bear their own legal and other costs and expenses of, and incidental to, the preparation, execution and completion of this Agreement. The Contractor will pay any stamp duty payable in respect of the Services or this Agreement.

Applicable Law

This Agreement is governed by the laws applicable in the Northern Territory and each party submits to the non exclusive jurisdiction of the courts of that Territory.

Use of This Agreement

The Principal owns the Intellectual Property Rights in this Agreement. The Contractor may make a reasonable number of copies of this Agreement for the purposes of supplying the Services but the Contractor must not otherwise copy any part of this Agreement or use any part of it in relation to any other service related work without the Superintendent’s prior written consent.

Interpretation

In this Agreement, unless the context indicates a contrary intention:

(p) words suggesting the singular include the plural and vice versa;

(q) words suggesting any gender include any other gender;

(r) a reference to a day means a calendar day;

(s) references to a person include a company, corporation, and unincorporated or incorporated association or statutory authority;

(t) references to clauses, paragraphs, and schedules are references to the whole clause, paragraph including sub-clauses and sub-paragraphs of each clause and paragraph, and schedules to this Agreement as amended from time to time in accordance with the terms of this Agreement, unless the context clearly dictates otherwise;

(u) a document will be incorporated into and form part of this Agreement if the parties sign the document and it is referred to in this Agreement or the parties expressly intend it to form part of this Agreement and a reference to such a document is to that document as amended from time to time in accordance with the terms of this Agreement;

(v) headings used for clauses, paragraphs, subparagraphs, schedules and the table of contents are for ease of reference only and will not affect the interpretation of this Agreement;

(w) references to any agreement or instrument are to that agreement or instrument as amended, novated, supplemented, varied or replaced from time to time;

(x) references to the Law include any modification or re enactment of the law, or any legislative provisions substituted for such law, and all ordinances, by laws, regulations and other statutory instruments issued under those laws;

(y) use of the words ‘includes’ or ‘including’ means without limitation, unless the contrary intention appears;

(z) a reference to any body is:

(i) if that body is replaced by another organisation, deemed to refer to that organisation; and

(ii) if that body ceases to exist, deemed to refer to the organisation which most nearly or substantially serves the same purposes or objects as that body; and

(aa) all dollar amounts specified in this Agreement are in Australian dollars including GST.

68. Intellectual Property Rights (“IPR”)

Ownership of pre-existing IPR

This Agreement does not assign any IPR existing as at the date of this Agreement. Neither party may assert ownership of all or part of the other party’s pre-existing IPR.

New Material

(a) Unless agreed otherwise between the parties in writing and to the extent to which it is legally able, the Contractor transfers to the Principal all title to and assigns to the Principal all IPR in material relating specifically to the Services created by the Contractor, Contractor Personnel, any person on behalf of the Contractor or and Approved Subcontractor in the provision of the Services.

(b) The Contractor will use his best endeavours to effect the assignment of the IPR referred to in the preceding paragraph, except that in complying with this sub-clause the Contractor is not required to commence legal proceedings.

(c) Unless agreed otherwise between the parties in writing and to the extent to which it is legally able, the Contractor hereby grants an irrevocable royalty free licence to the Principal to use all IPR in material created by the Contractor, Contractor Personnel, any person on behalf of the Contractor, or Approved Subcontractor (to the extent that the Contractor can obtain such a licence from any such subcontractor) in relation to the Services that is not otherwise covered by clause 23.2(a).
(d) The Contractor will use his best endeavours and do all things reasonably necessary (without the requirement for Court action) to obtain such a licence from all relevant Approved Subcontractors.

Protection of the Principal’s Rights

The Contractor will not at any time do anything or cause anything to be done which would prejudice the Principal’s right, title and interest in any of the Principal’s IPR.

Protection of the Contractor’s Rights

The Principal will not at any time do anything or cause anything to be done which would prejudice the Contractor’s right, title and interest in any of the Contractor’s or the Approved Subcontractor’s IPR.

Period of IPR

The obligations and rights with respect to IPR disclosed under this Agreement will survive the termination of this Agreement.

69. Insurance

Property Damage and Public Risk

(a) The Contractor shall be liable for and keep indemnified the Principal from and against any compensation paid or expense arising from any claim, demand, action, suit or proceeding that may be made or brought by any person against the Principal, the Superintendent or the employees, professional consultants or agents of the Principal or any of them in respect of:

(i) personal injury to or the death of any person whomsoever;

(ii) loss of or damage to any property whatsoever;

(iii) any patent, design trademark or copyright or other protected right in respect of any machine, plant, work, material or thing, system of method of using, fixing, working or arrangement, used or fixed or supplied by the Contractor; or

(iv) any other claim that is not the fault of the Principal.

(b) In connection with the carrying out of this Agreement, the Contractor shall not, be rendered liable for or in respect of personal injury to or the death of any person or loss of or damage to property resulting from any breach by the Principal of any provision of the Agreement or any negligent act or omission of the Principal, the Superintendent or the employees, professional consultants or agents of the Principal or for or in respect of any claims, demands, actions, suits or proceedings, costs and expenses whatsoever in respect thereof or in relation thereto.

Public Liability Insurance

(c) Before commencing work under the Agreement, the Contractor shall take out a Public Liability Policy of Insurance in the joint names of the Principal, the Contractor and all sub-contractors employed from time to time in relation to the Works for their respective rights and interests to cover their liabilities to their parties, including the liabilities as set out in this clause 24.1 above.
(d) The Public Liability Policy of Insurance shall include a cross-liability clause in which the insurer agrees to waiver all rights of subrogation or action that he may have or acquire against all or any of the person comprising the insured and for the purpose of which the insurer accepts the term "insured" as applying to each of the persons comprising the insured as if a separate policy of insurance had been issued to each of them (subject always to the overall sum insured not being increased thereby).

(e) The Public Liability Policy of Insurance on any one occurrence shall be for an amount not less than Twenty Million Australian Dollars (A$20,000,000) and shall be effected with an insurer or insurers approved in writing by the Principal and in terms approved in writing by the Principal, which approvals shall not be unreasonably withheld.  The policy shall be maintained during the currency of the Agreement.

Inspection and Provisions of Insurance Policies


Before commencing work under the Agreement and whenever requested in writing at any time and from time to time thereafter so to do by the Principal, the Contractor shall produce evidence to the satisfaction and approval in writing of the Principal of the insurances effected and maintained by the Contractor and his sub-contractors.

Insurance of Employees


Before commencing work under the Agreement, the Contractor shall ensure full compliance with the Work Health Act currently in effect in the Northern Territory.

Workers Compensation Insurance

(f) For the purpose of this clause “worker” shall have the definition it is given in the “Work Health Act” as amended.

(g) The Contractor shall maintain for the duration of the Agreement appropriate Workers Compensation insurance cover for all workers employed by the Contractor.  This cover shall comply with the “Work Health Act” of the Northern Territory and policies shall be purchased from Northern Territory approved insurers.

(h) The following information shall be provided with all tenders and as requested during the currency of the Agreement for contractors employing workers:

· workers compensation policy number;

· name of insurer; and

· date of expiry of the policy.

(i) The Contractor shall ensure that all sub-contractors who employ workers have Workers compensation insurance cover in accordance with the “Work Health Act” as amended.

(j) The Contractor shall ensure that all persons employed under labour hire agreements, whether by the Contractor or through a labour hire firm, are appropriately covered by Workers Compensation insurance.

(k) Self-employed Contractors must ensure that they have adequate insurance coverage in place.

(l) The Contractor shall be responsible for ensuring that all sub-contractors have appropriate insurance policies, and, upon request, shall provide to the Superintendent copies of all insurance documents, including those of any sub-contractors (including self-employed contractors and person employed under labour hire agreements).
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Section C - Annexure 1
	1
	Principal
	City of Darwin

	2
	Principal address


	GPO Box 84

Darwin, NT 0801

Civic Centre,

Harry Chan Avenue,

Darwin, NT 0800

Email: darwin@darwin.nt.gov.au

	3
	Contractor
	

	4
	Contractors Address
	

	5
	Superintendent
	General Manager Innovation Growth and Development Services

	6
	Superintendent’s Address
	GPO Box 84,

Darwin, NT 0801

Civic Centre,

Harry Chan Avenue,

Darwin, NT 0800

Facsimile no: 

	7
a)
	Period of Contract

Options (if any)
	1 year

2 x 1 year options at the Principal’s Sole and Absolute Discretion

	8
	Governing Law


	Northern Territory

	9
a)

b)
	Currency

Place for payments

Place of Business of Bank
	Australian Dollars

Darwin NT

Darwin NT

	10
	Quantities in Schedule of rates, limits of accuracy
	Not applicable

	11

a)


b)

c)



	Contractors security

Form

Amount

Time for provision
	Unconditional Bank Guarantee

Nil
Signing of Contract

	12
	Principal supplied documents
	Specification 1 copy

	13



	Public Liability Insurance


	$20,000,000.00 (twenty million dollars) with City of Darwin noted as an interested party thereon

	14



	Payments


	As per Section B  Clause 8.5 Claim for Payment and Section B  Clause 8.6 Payment

	15



	Arbitration


	President of the Australasian Dispute Centre

	16
	Defects Liability Period
	N/A 
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SECTION D

TECHNICAL SPECIFICATION

70. INTRODUCTION

70.1 Parking in Darwin

Darwin is the largest city in the Northern Territory, with a population of over 85,000.

In June 2013 Council adopted its CBD Parking Strategy which is primarily to support local business through various parking initiatives including pricing mechanisms.

Council has a total 1,683 on street car parking bays and 2,155 off street parking bays in its eleven (11) off street car park, including two multistorey car parks within its CBD.

Council has a total of 300 Parkeon parking machines servicing these on street and off street car parks.

The City of Darwin seeks to enter into a maintenance contract for 300 Parkeon parking machines which includes 296 Parkeon Strada-Transfer and 4 Parkeon Strada-Rapide parking machines, this includes 53 credit card enabled machines. There are 258 machines located on street and 42 machines located in the off street car parks.


Location Map – Darwin CBD – On Street (Zones A, B  & C) & Off Street

71. Maintenance and Reporting on Ticket parking Machines 

Part B relates to the maintenance and reporting of information for the Parkeon parking machines.

71.1 General Requirements 

Council requires the Contractor to carry out a maintenance program and enter into a 1 year Maintenance Contract commencing 1st July 2019, with Council at its sole and absolute discretion having an option to extend the Contract for a further 1 year, plus 1 year for the: 

· Maintenance and repair of the ticket parking machines.

· Supply of replacement and upgrade of parking machines as required.

· Integration where possible with existing systems of Council

· Reporting and recording of faults in real time.

The objective is for 100% of the machines to be operating at all times.  

The Scope of Maintenance Works is set out in detail in Section 4.2 below.

The machines must be maintained in such a way that:

· Machines are kept clean and in full working condition at all times.

· Machines are maintained in a cost effective fashion for Council.

· The communication and management system (CMS) myParkfolio is kept secure and is regularly maintained with its software updates.
· Maintenance works are carried out efficiently with attention to customer satisfaction.

· Maintenance works are carried out within a pre-determined time of the Contractor becoming aware of the fault or warning notification no matter what the cause or the method of communication to the Contractor.

71.2 Scope of Maintenance Works

· Maintenance as per manufacturers’ specification  (included in preventative maintenance fee)

· Replacement of damaged parts ( labour and travel included in preventative maintenance)
· Replacement of unserviceable parts (labour and travel included in maintenance fee, parts covered by contractor)

· Reprogramming of parking machines not able to be carried out by Council from the CMS

· Changing of tariffs and public holidays programming ( included in preventative maintenance fee)
· Clearing of coin/paper jams (included in preventative maintenance fee)

· Repair of coin boxes (included in preventative maintenance fee)

· Cleaning and maintenance of machine externals, including the removal of graffiti, road grime, dust and stickers (included in maintenance fee)

· Provide information for the resolution of infringement disputes

· Weekly and monthly reports (included in CMS hosting fee)

· After hour callouts (schedule of rates)

· Provide a facility for notification of faults from Council

71.3 Background

A short summary of what is required of the Contractor is listed below. The detail of what is required is contained in other parts of these specifications. 

Tenderers must note that generally most of Council’s machines will operate from approximately 8:00 am to 5:00 p.m.  These times may vary during the life of the Maintenance Contract

(a) Customer help line

Fault logs are to be forwarded for action via email to the Contractor within minutes of the call being received. The information from the phone call must also be logged. The format of the email and the information logged is to be provided by Council.

Each machine that is the subject of a message requiring attendance must be attended under the reactive maintenance requirements of the specification as set out in Clause 4.21.

(b) Machine maintenance

Maintenance of the machines falls into three categories. These are preventative maintenance, reactive maintenance and scheduled works.

· Preventative maintenance is to be carried out every three months to ensure the proper functioning of machines and to minimise the risk of machine breakdown. Technicians will be required to carry out thorough cleaning, servicing, and testing of machine components and cashboxes as part of preventative maintenance.

· Reactive maintenance is to ensure that machines are attended by a technician and repaired within a short time as specified in Section 4.19, to minimise machine downtime when the Contractor becomes aware of, or is notified of a fault, suspected fault or warning no matter what the cause is. Machines must be kept free of graffiti. Foreign objects and substances on the machine housing shall be removed. 

· Scheduled works take place when Council wants to undertake works such as reconfiguration, relocation, or replacement of machine. Council will generally seek a quotation for undertaking these works.

(c) Communication and management system (CMS) maintenance.

Tenderers are required to provide a price to maintain the myParkfolio communication and management system (CMS) and all software installed. Backups of all data on the CMS are to be made regularly. Tenderers are to detail their backup procedure.

(d) Reporting

The Contractor is required to provide Council with a method for producing Council’s own reports from the CMS.

71.4 Staff and Training

The Contractor must maintain a minimum of two suitably trained and qualified staff located in Darwin at all times.  Only persons who are suitably trained and qualified shall attend to and carry out any maintenance works.  This service is not to be subcontracted.

Maintenance staff shall wear appropriate identification tags at all times when attending or working on machine faults.

The Contractor must demonstrate that it has the resources in Darwin to carry out works under the contract.

The Contractor must ensure that maintenance staff is contactable by Council during Councils business hours. 

The Contractor must ensure that all staff associated with the provision of any services provided to Council carries out works in accordance with all legislative requirements including the Occupational Health and Safety Act and Councils Code of Conduct.

71.5 Fees and Validity during the Contract Period

The quantity of parking machines maintained under the contract for “Maintenance and Reporting on Ticket Parking Machines” may vary over the term of the contract. Contractors must provide a schedule of rates for the various maintenance and reporting fees as requested. 

The schedules of rates will be applicable over the term of the contract and will make renegotiation of maintenance fees unnecessary every time machines are added or removed from the total number of machines maintained under this contract. 

Council will not be bound to place under the contract for “Maintenance and Reporting on Ticket Parking Machines” any machines purchased in the future.

If Council does wish to increase or decrease quantities of machines maintained under the contract, the Contractor will be notified 7 days before doing so. 

All tendered prices, fees, charges, and schedules of rates are to include all costs for technicians to travel to and from a machine with all equipment and materials required to carry out maintenance works to the specifications of this contract. 

The chargeable time period for after hours will be the time taken to carry out the works on site, i.e. no travel time can be included.

71.6 Machine Income

All machine income is the property of Council.

72. Communication Management System (CMS)

The CMS may be hosted by Council or by the Contractor/Manufacturer.   Council prefer the Contractor to host the CMS, however consideration may be given to the Council hosting the CMS. In either case, Council must have 24 hour direct access to the CMS through either modem or internet. The remote link must allow access to all information including alarms, statistics, audit, and reports.

The CMS will be fully automatic, it will be able to send messages to technical staff in the event of malfunction, security staff in the event of unauthorised opening, and cash collection staff in the event of a full cashbox.  It will receive fault signals from the machines and immediately redirect these to the Maintenance Contractor

The Contractor will bear all internal communication costs for the execution of the maintenance contract.

If the CMS is hosted by the Contractor or the Manufacturer, the CMS is to be kept in a secure area at the host’s facilities. The CMS must have security features installed to prevent unauthorised access.

Updates for computer security related to operating system, firewalls and antivirus must be checked at least once a week. Software that automatically checks for updates is desirable. These updates are to be installed as necessary.

Permission is to be sought from Council before installation of any CMS updates or upgrades. Before installation of any software updates or upgrades a backup of all historical and current data is to be undertaken. Only successfully tested software updates or upgrades supplied by the CMS manufacturer are to be installed. A copy of the installed updates or upgrades is to be supplied to Council.

As a minimum, a weekly backup of all data is to be stored off-site by the Contractor. The Tenderer is required to provide details of this backup process and location of proposed off-site storage.

The Contractor must insure any hardware or software that they host for Council. The cost of the insurance is to be included in the tendered fee structure.

A fee structure for the maintenance of the CMS is to be provided. All costs to maintain and install updates and insure the CMS is to be included within the monthly fee for Council. All on-going software costs such as licensing fees must be included in this monthly fee. Insurance costs for insuring any hardware or software hosted for Council by the Contractor must be included in this fee.

Council is to be immediately advised of any new software upgrades. Council will not be bound to accept software upgrades.  All upgrades must be backward compatible. Detailed manuals are to be provided for new software upgrades.

73. Cost

· Tenderers to provide details as to method of communication and estimates of all costs for each machine, and for the CMS.

74. Audit Control

The following data shall be accessible at any time through the CMS for each machine:

· Cashbox total

· Accumulative cashbox total

· Date and time of collection

· Optional payment method revenue

· Last transaction (could alert maintenance staff to odd behaviour or possible fault).

75. Faults

The objective is for 100% of the machines supplied to be operating at all times.  A report must be provided by the Contractor immediately after each month end which specifies the following: 

· the target number of operating hours for that month for each and all machines, being the hours that the machines should have been available for accepting payment if fully operational (“Target Operating Hours”)

· the number of Actual Operating Hours per machine

· the number of Actual Operating Hours expressed as a percentage of Target Operating Hours 

· the percentage of operating hours per month data shall be available by machine, and show by car park, and by type of fault:

· fault type – e.g. machine out of order, coin jam, power off, out of tickets, cash door opened

· date and time it occurred

· date and time report reached CMS

· date and time repaired

· downtime per each machine in minutes per occurrence (from time of occurrence to time repaired)

· number of times this fault has occurred on this machine

· total machine downtime per day, per week, per month, per year to date

· the 10 machines with the highest downtime

· the actual operating hours is to be calculated from the CMS and verified from the actual maintenance log.

76. Statistics

The CMS shall have the facility to provide daily, weekly, monthly and year to date statistical information per machine, and per car park or precinct on:

· income per machine per day

· income per zone per day

· income per machine per hour

· total tickets

· the 10 machines with the highest income

· total ticket value

· average ticket value

· length of stay per ticket

· average length of stay per machine per day

· the 10 machines with the highest number of tickets issued

· downtime per meter per trading hour.

Reports must be compatible with Microsoft Excel. Any cost of converting the reports is to be met by the Contractor.

77. CMS System Requirements

The following minimum reports are required from this system. All reports are to be in a format that can be easily read or imported to Microsoft Excel. The reports are to be automatically generated by the system and sent to Council by email or as required on a call up basis.  Report formats are to be easily amendable.

Tenderers are to confirm that all reports are compatible with Council’s software systems including Authority.  Any additional cost to be incurred in converting software to integrate with these systems shall be at the cost to the Contractor.

Reports are to sort data by machine and by car park and in daily, weekly, monthly and year to date formats as required.

Regular reports are to provide easily readable information to assist Council. As a minimum, the reports must include:

· Audit Control Report incorporating the minimum data in Section 1.22 above

· Fault Report incorporating the minimum data in Section 1.23 above  

· Statistics Report incorporating the minimum data in Section 1.24 above

· Cash Collected Report including running monthly totals of cash and other forms of payment

· Other Reports and graphical presentations which are to be detailed by the Contractor.

The Reports must include the following data:

	Weekly Reporting Details

	Ticket Parking Machine number

	Ticket Parking Machine ID

	Location/car park/precinct

	Income collected for week per machine 

	Cash collected cumulatively

	Cash totals by car park/precinct/zone

	CMS Statistics for the week

	Income per machine per day

	Income per machine per hour

	Tickets issued per day

	Tickets issued per hour

	Average ticket value

	Average length of stay per ticket per day

	Average length of stay per ticket per hour

	Income per machine per day and per month by coin

	Up-time per machine (in minutes)

	Track the use of any test tokens (to assist with maintenance and enforcement checking)

	Monthly Reporting Details

	Ticket Parking Machine number

	Ticket Parking Machine ID

	Location/car park/precinct/zone

	Cash revenue

	Total revenue (all sources)

	Statistics for all ticket sales

	Totals by car park/precinct

	Running monthly revenue totals for cash and other payment methods

	Graphical representation of total revenue per day for all ticket parking machines

	Graphical representation of total revenue per day per car park

	Description of faults and works performed and parts used (i.e. maintenance, breakdown, upgrade etc.)

	Date and time of notification (i.e. fault, vandalism etc.)

	Method of notification

	Time of attendance

	Time of completion

	Total downtime from notification to rectification (excluding non-operating hours)

	Recommendations to avoid problem repetition

	Number of times individual fault have occurred on each machine


Examples of similar reports provided to other Councils are to be included in the submission.

	78. Performance Reporting

	Total number of Target Operating Hours for that month for all ticket parking machines (being the hours that the ticket parking machines should have been available for accepting payment).

	Total number of Actual Operating Hours for that month for all ticket parking machines (being the hours that the ticket parking machines were available for accepting payment).

	The number of Actual Operating Hours expressed as a percentage of Target Operating Hours in total and for each machine.


79. Rise and Fall

Machine parts supplied under the Maintenance Contract shall be subject to the Consumer Price Index (CPI) rise and falls for Darwin as compiled by the Australian Bureau of Statistics. If such index ceases to exist, another index nominated by Council and agreed to by the Contractor shall apply.

CPI adjustments may only take place at the end of each financial year and will not be applied to previously invoiced parts.

When applying CPI adjustments the Contractor must submit for approval, correspondence to Council documenting the new parts prices supported with official CPI adjustments.

80. Spare Parts

The Contractor must be able to source and provide new parts for ticket parking machines, cash collection boxes and the CMS for the tendered machines.

The Maintenance Contract for the ticket parking machines must ensure that the Contractor:

· Is able to source and receive required new parts from its authorised distributor within 24 hours. The Contractor is to provide confirmation from the distributor to this effect.

· Provides a price list for commonly replaced new machine parts. The price for parts is to include freight charges for delivery of the part to site for installation. 

The parts list is to include the part number, the price (GST exclusive), and a description of the part. All parts must have warranty and defect liability periods of not less than 12 months. 

The parts price list must, as a minimum, include prices for the parts below or equivalent:

	Printer Unit
	Spare Cashbox (And Cashbox Parts)

	Coin Validator Unit
	Replacement Keypad And Buttons

	Coin Selector Unit
	Coin Acceptance Chute

	Mainboard
	Front Display Panel

	Central Processing Unit
	Escrow Unit

	Modem
	Top And Bottom Drawer

	Solar Panels
	Vault Door

	Protective Screen For Solar Panel
	Machine Hold Down System Installed Into Machine Footing

	Rechargeable Battery
	Test Token

	Lock Cylinder (Keyed To Match Replaced Cylinder)
	Keys (If Unable To Be Cut By Council)

	LCD Display
	Updated Information Displayed On The Machine E.G. Tariff, Times, Instructions Etc.

	LCD Protective Screens
	Coin Blocking Device


The submitted parts price list is to be valid and firm for a 12 month period from the commissioning date. A CPI modified parts price list may be submitted to Council at the end of the next occurring financial year. Any part that has a price increase must be accompanied with detailed justification. Any strengthening of the Australian dollar to purchase parts must also be taken into consideration. This new parts price list will be subject to approval by Council before being adopted.

81. Consumable Items for Machines

Contractors shall provide a schedule of rates for the supply of ticket rolls. Ticket rolls are considered a consumable item. Council will not be bound to purchase consumable items from the Contractor.

Tickets must dispense from the machine in all weather conditions. Tickets from machines must be fade resistant and must not turn black in the range of climate and humidity that can be experienced in vehicles and parking machines in Darwin. Contractors must provide the specifications of the ticket roll that will be supplied for use in machines. These tickets must be capable of incorporating fraud resistant features. The features are to be detailed by the Tenderer in their submission.  The Information printed on the ticket by the machine must be waterproof.

Tickets produced by the machine shall include information as set out in Section 1.14.

If ticket rolls are to be pre-printed then approval of the ticket layout is to be sought from Council before printing. 

82. Machine Security

The security of the machines is to be monitored at all times by the Contractor. If the Contractor is aware of a machine security concern such as unauthorised entry into the machine, the Contractor is to:

· Notify the Council’s representative immediately of the concern if the incident occurs between the hours of 8 am to 5:00 p.m., Monday to Friday.

· Immediately contact Councils security contractor to inspect if the incident occurs outside of the hours of 8 am to 5pm, Monday to Friday. Then the following working day notify the Council’s Representative. Contact details of the security contractor will be given to the Contractor. 

83. Graffiti

Graffiti is defined as defacing which does not affect the normal operation of the machine. Graffiti that covers the monitor and prevents normal operation of the machine shall be dealt with as reactive maintenance of faults.

Removal of all graffiti within one working day of it being reported, will be the responsibility of the Contractor. Graffiti that is considered offensive shall be removed within 24 hours and if that requires works on a network day the cost shall be charged at the outside business hours rate. A price shall be given for scheduled cleaning of the machines and for unscheduled removal of graffiti.

As part of the weekly report details of the location of the graffiti, including photos, shall be submitted to Council

84. Specific Provisions and Requirements
85. Maintenance Requirements

The following applies to all maintenance work carried out for Council by the Contractor:

· All tools, products, and methods used to maintain the machine must be in accordance with the manufacturers’ specifications.

· Any maintenance that may detrimentally affect the operations or aesthetics of the machine is to be discussed with Council before undertaking action so that an agreed method of maintenance may be adopted.

· The Contractor’s technicians will be required to document any work carried out to machines through use of a field service report approved by Council. The technician will be required to submit the field service report to Council. An electronic reporting system is preferred to enable real time monitoring of repairs.

· The Contractor is required to keep a database of all works undertaken on machines and what was done each time a machine was attended. For each event this database is to include the Machine ID, date and time of notification or attendance, event reference number or customer request number (in the case of phone calls), description of fault or problem, description of resolution including parts used or amount of money returned to the machine, method of notification, Technicians name, date and time fault or problem was resolved, total downtime in hours (only during operational hours of the machine).   

· The Contractor will require a representative from Council to be present if maintenance to the vault or cashbox within a machine is necessary. The Contractor will not be issued with keys for the vault area of the machine; Council’s representative will bring vault keys to site as requested by the Contractor.

· Any undamaged Australian coins found in the machine must be entered into the machine once the repairs are complete. The amount returned to the machine must be listed on the field service report.

86. Preventative Maintenance Inspection of Machines

Tenderers are required as part of their submission to detail the recommended interval for preventative maintenance servicing and provide a list of the services and checks that will be carried out during a preventative maintenance servicing.

Council may vary the frequency of preventative maintenance servicing based on:

· The manufacturer’s and Tenderer’s recommended preventative maintenance frequency.

· The cost of the preventative maintenance servicing.

· Referee’s comments on machine performance.

· Council’s experience. 

The attending technician must liaise with the Council’s compliance officers and Councils ticket parking machine maintenance officer to advise them of the works and the times the machines will be out of service.

All preventative maintenance servicing recommendations by the machine manufacturer should be carried out. An inspection checklist approved by Council must be filled out by the technician on-site for each machine attended. These checklists are to be submitted to Council upon completion of the servicing.

Contractors must ensure that the tasks listed below are undertaken as a minimum during a preventative maintenance servicing and are included in the tendered preventative maintenance price.

· Cleaning of the external surfaces of the machines.

· Graffiti, foreign objects, and substances on the machine housing must be removed.

· Repair or touch up the outer housing for aesthetic reasons if the outer coating such as paint is scratched or vandalised.

· Replacement of faded or difficult to read information on the machine.

· Check all locks and locking systems for damage or tampering and lubricate as necessary. 

· Check for and fix any water entry into the machine and note any corrosion occurring. 

· Remove any dust, dirt, or foreign objects that may be inside the machine.

· Check and update the version of the machine operating software/firmware as necessary.

· Testing of the operation and accuracy of various machine components.

· Check if machine is firmly secured to the footing.

· Insert test token in machine (allow machine to make communication call).

· Inspect machine for scratches (touch up any scratches with spray paint can).

· Spray “PTFE dry lube” in Upper service door lock & Lower collection door lock.

· Spray “PTFE dry lube” in collection draw slide.

· Open Upper service door.

· Enter programming “ F ” and perform “function 111” to spin coin selector wheel.

· Switch off power to machine.

· Check clear plastic stop on door flap lifter is not falling off, re-adjust if required using pliers and lifter tool. Ensure lifting operation is smooth.

· Remove thermal printer, disassemble, and clean.

· Feed ticket roll back into printer guide.

· Check Phillips head screw is tight on card reader.

· Disconnect card reader front ribbon cable from rack hook, remove card reader from rack. Disconnect front ribbon cable from card reader and shake debris out of card reader.

· Re-install card reader.

· Disconnect coin selector and remove from machine.

· Remove escrow cover and push back escrow. Brush out any debris with paint brush. Re- install escrow cover.

· Open and clean coin selector with “Mr Sheen” and cloth.

· Re-install coin selector.

· Brush out lower area of machine with paint brush.

· Brush top area of service door around LCD display panel.

· Open LCD display panel, Re-apply power to machine.

· Enter programming “ F ”, and perform “function 40” comms test.

· Continue cleaning lower service door area/ coin bowl/ ticket bowl, while the comms test is in progress.

· Perform “function 95” voltage test ticket.

· Exit programming “ C ”, and close service door.

· Insert test token in machine.

· Perform minimum credit card transaction.

· Remove any graffiti on machine.

· Give the machine a general wash.

· Give the machine a rinse.

· Tenderers must supply a price for preventative maintenance servicing per machine as per the tender return forms. Prices supplied are to include all labour charges, costs for technician’s travel to and from a machine with all equipment, parts and materials required and all costs associated with credit card and coin testing. All maintenance works must be carried out to these specifications including completing servicing checklists and submitting them to Council.
87. Preventative Maintenance of Cashboxes

Tenderers are required as part of their submission to detail the recommended interval for preventative maintenance servicing on cashboxes.
Council may vary the frequency of preventative maintenance servicing based on:

· The manufacturer’s and Contractor’s recommended preventative maintenance frequency.

· The cost of the preventative maintenance servicing.

· Referee’s comments on machine performance.

· Council’s experience. 

As part of the inspection a checklist is to be completed and submitted to Council. This checklist is to include the unique cashbox identifier and a description of the works undertaken.

The price for preventative maintenance of cashboxes is to be included in the tendered maintenance rate. 

Prices supplied are to include all labour charges and costs for technicians to travel to and from Council’s cash collection subcontractor in Darwin with all equipment, parts and materials required to carry out maintenance works including completing inspection checklists and submitting them to Council. The submitted price must include all labour costs for undertaking repairs.

The Contractor are required to supply a parts price list for cashboxes. All parts used are to be new and include a 12 month defects liability period on labour and parts. 

88. Emergency Callout
The Contractor will have staff rostered for after hours emergency callouts 7 days per week including public holidays. Details of staff and after hour contact arrangements are to be provided by the Contractor. The Contractor is to detail procedure for dealing with and providing after hour emergency call out within the performance outcome timeframes.

89. Reactive Maintenance of Ticket Parking Machines

Reactive maintenance relates to attendance at a machine or CMS within pre-determined time limits by a technician to rectify:

· any fault, warning or suspected fault or warning no matter how it was caused (including vandalism), no matter how it is received by the contractor e.g. via the CMS, telephone call, email or SMS.

· any necessary reprogramming of machines for new operating times and tariffs including supply and installation of updated instructions for users.

· any aesthetic damage such as graffiti and foreign objects and substances on the machine.

The Contractor shall provide the cost for after hours responses. Business hours are Monday to Saturday 8am to 6pm, excluding Sundays and public holidays. The cost shall include any travel costs. 

It is to be noted that the Normal Operating Hours of the machines shall be 8am – 5pm, Monday to Friday.  These times may vary during the course of the Maintenance Contract.

This response shall include but not be limited to the clearing of coin jams, changing of ticket rolls, swapping/replacement of batteries, removal of foreign objects, cleaning of the machines and repairing of physical damage.

Prices supplied are to include all labour charges, costs to recharge batteries, costs for technicians to travel to and from a machine with all equipment, parts and materials required to carry out maintenance works including documenting the works undertaken and entry into the Contractor’s works database and forwarding the up to date database each Monday.

90. Operational Levels

The Contractor must ensure machine uptime of no less than 99% over a calendar month period. This percentage will be calculated using the following formula for percentage uptime during operational hours:

 (  Total Actual operational hours for all machines                              )     x100  =   %
 (  Number of machines x Normal operating hours x days per month  )
The formula may vary or may be specific to certain machines if operating times or the number of machines vary. 

91. Response Times

Reactive Maintenance and repairs to machine faults may result from any cause whatsoever including component failure, accident or vandalism. They are classified into Urgent and Routine Reactive Maintenance of Faults.

The Contractor will ensure no more than a one (1) hour response on any urgent issues from the time of notification.

On any other matter, which affects the normal operations of the machine, the Contractor will ensure no more than a two (2) hour response from the time of notification. Any matters that affect the aesthetic of the machine shall be responded to in accordance with the Graffiti clause (Section 4.13).

Notification may be verbal, or by SMS, phone or email. It may be provided by Council, the machine or a member of the public.

Notification is deemed to be from the time when the customer help line is notified and the fault is logged, or when the fault is logged at the CMS, whichever is the earlier.
91.1 Urgent reactive maintenance of faults 

Urgent reactive maintenance is required when the fault:

· may result in any loss of any money from the machine

· may cause injury or damage or may affect the safety of any person.

An Urgent fault notification requires that the machine and/or the site is made safe and secure as soon as possible. The Contractor will ensure no more than a one (1) hour response from the time of notification.

In the case that notification occurs outside of normal operating hours, the Contractor shall still respond within one (1) hour to ensure that no further money may be lost from the machine, and that it may no longer potentially cause injury or damage or affect the safety of any person.

91.2 Routine reactive maintenance of faults

On any other matter, which affects the normal operations of the machine, the Contractor will ensure no more than a two (2) hour response from the time of notification.

In the case that notification occurs outside of normal operating hours (refer Section 4.19), the two (2) hour response time shall commence at the start of the next normal operating period.

92. Scheduled Works

Scheduled works such as the relocation or removal of a machines during business hours shall be included in the preventative maintenance costs.

Replacement or upgrade of parking machines

Tenderers must supply a price for replacement or upgrade the Parkeon which will include supply, installation, and configuration of the machine. 

93. Reporting

Two types of reporting are required under the contract.

· Statistical reporting.

· Weekly Maintenance report.

All reporting is to be supplied in a digital format acceptable to Council such as Microsoft Excel.

Machines must be identified in reporting by the Council defined alpha-numeric machine identifier.

Report preparation must be easy to undertake through the CMS by Council’s staff at any time. Reports must be able to be scheduled to execute at predefined dates and automatically email to a selected recipient. The CMS must have the required reports below pre-programmed as macros or similar.
The Contractor is to maintain a detailed machine database, which must include details of the following. 

· Machine ID and location

· Date and time

· Description of works i.e. Maintenance, Breakdown, Upgrade, Graffiti etc.

· Time of notification

· Method of notification

· Technician’s ID

· Time of attendance

· Time of completion

· Total downtime from notification to rectification (excluding non-operating hours)

· Work performed

· Parts used

· Recommendations to avoid repeated problems

· Photos of graffiti.

· Number of times each fault has occurred on each machine

A monthly report is to be submitted to Council no later than the 3rd day each month in a format to be agreed. This will provide information for the preceding calendar month.

Weekly reports are to be provided on the first day of the following week.

94. Statistical reports

Reports are to sort data by machine and by car park and in daily, weekly, monthly and year to date formats as required. Regular reports are to provide easily readable information to assist Council and the Maintenance Contractor. As a minimum, the reports will include a Fault Report incorporating the minimum data below. 

The Reports will include the following data:

	Weekly Reporting Details

	Ticket Parking Machine number

	Ticket Parking Machine ID

	Location/car park

	Up-time per machine (in minutes)

	Track the use of any test tokens (to assist with maintenance and enforcement checking)

Details of graffiti clean-up works undertaken

	Monthly Reporting Details

	Ticket Parking Machine number

	Ticket Parking Machine ID

	Location/car park

	Description of faults and works performed and parts used (i.e. maintenance, breakdown, upgrade etc.)

	Date and time of notification (i.e. fault, vandalism etc.)

	Method of notification

	Time of attendance

	Time of completion

	Total downtime from notification to rectification (excluding non-operating hours)

	Recommendations to avoid problem repetition


94.1 Performance

A performance report must be provided by the Maintenance Contractor immediately after each month end which specifies the following: 

· the target number of operating hours for that month for each and all machines, being the hours that the machines should have been available for accepting payment if fully operational (“Target Operating Hours”)

· the number of Actual Operating Hours per machine

· the number of Actual Operating Hours expressed as a percentage of Target Operating Hours as per the formula in Section 4.20. 

The percentage of operating hours per month data shall be available by machine, and show by precinct and car park, and by type of fault:

Fault type – e.g. machine out of order, coin jam, power off, no tickets, cash door opened

Date and time it occurred

Date and time report reached CMS

Date and time repaired

Downtime per each machine in minutes per occurrence (from time of occurrence to time repaired)

Total machine downtime per day, per week, per month, per year to date

The 5 machines with the highest downtime.

The actual operating hours are to be calculated from the CMS and verified from the actual maintenance log.  

95.  Liquidated Damages

95.1 Downtime liquidated damages – electrical, mechanical or firmware fault

Council requires that the machines operate for 99% of the operating hours in any month.

For downtime greater than 1% in any calendar month according to the formula in Section 4.20, due to faults as a result of mechanical, electrical, software and firmware failure for all machines under this contact, the Contractor shall have withheld from their monthly maintenance fee liquidated damages in the sum of $ 3.00 per operating hour in excess of the maximum allowable “out of use” period. As an illustration:-

Target Operating Hours in Month (20 x 275 x 9) (days x machines x hours) = 49,500

Allowed 1% downtime  49,500 x 0.01 = 495 hours

Thus, total maximum allowable period “out of use” per month due to electrical, mechanical, software or firmware fault = 495 hours for all machines.

Liquidated Damages are to be withheld by Council from any payment owed to the Contractor for the previous month.  This liquidated damages of $3.00 per operating hour shall escalate immediately by the weighted average percentage increase of any parking fee rises imposed by Darwin City Council after the commencement date. 

E.g. If the parking rates in Darwin are increased by 20% the Liquidated Damages rate will become $3.00 + 20 % = $3.60 per hour.

95.2 Downtime liquated damages – vandalism 

Council requires that damages resulting from vandalism are repaired as soon as possible and that machine down time is minimised.

For downtime greater than 2% in any calendar month, due to faults as a result of physical vandalism of the machine, including the foundations, for all machines under this contact, the Contractor shall have withheld from their monthly maintenance fee, the sum equivalent to $3.00 per operating hour in excess of the maximum allowable “out of use” period. As an illustration:-

If target Operating Hours per Machine per Month  = 49,500
Allowed 2% downtime = 990 hours

Thus, total maximum allowable period “out of use” per month due to vandalism is 990 hours for all machines, or 5.5  machines being out of use throughout the month.

Liquidated Damages are to be withheld by Council from any payment owed to the Contractor for the previous month.  This liquidated damages of $3.00 per operating hour shall escalate immediately by the weighted average percentage increase of any parking fee rises imposed by Darwin City Council after the commencement date. 

E.g. If the parking rates in Darwin are increased by 20% the Liquidated Damages rate will become $3.00 + 20 % = $3.60 per hour.

Exceptions to the above liquidated damages are listed below; machines that fall into any of the categories below are to be fixed as soon as practically possible:

· Destruction or rendering of a machine inoperative due to vehicle accident, fire or flood. 

· Destruction or rendering of a machine inoperative due to acts of god e.g. lightning strike.

· Theft of the machine.

95.3 Urgent maintenance liquidated damages

The Performance Requirements for Reactive Maintenance in Section 5 require that the Contractor must respond to an urgent fault within one (1) hour of notification irrespective of how that notification occurs 24 hours a day, 7 days a week and that effective repair must occur within a two (2) hour period.

If the machine and/or the site is not made safe and secure within three (3) hours of notification (effective repair), the Contractor shall have withheld from their monthly maintenance fee, the sum of $12.00 per machine per Operating Hour, until the machine and the site is safe and secure.

These liquidated damages shall be claimable by Council in addition to any downtime liquidated damages for the same machine that may be calculated in accordance with Section (a) and (b) above.

Liquidated Damages are to be withheld by Council from any payment owed to the Contractor for the previous month.

95.4 Maintenance fees and charges

The Tenderer is to ensure that the following are included in the annual maintenance fee structures submitted to Council:

· Training for at least 3 Council staff on basic machine maintenance and  reporting as required (16 hours training per annum) 

· All training provided must be undertaken in Darwin.

· Investigation into maintenance records of the status of particular machines for Council for infringement processing bureau requests for information.

· All tendered prices, fees, charges and schedules of rates are to include all costs for technicians to travel to and from a machine with all equipment and materials required to carry out maintenance works to the specifications of this contract. 

· Any costs required for the Contractor’s staff to receive communication from the machines or CMS to monitor parking machine status.

· Any costs required for the Contractor to provide services described in the tender documents.

96.    Maintenance outcomes

The Maintenance Services to be provided pursuant to the Maintenance Contract must be performed to meet the following outcomes and requirements:  

	Maintenance Task
	Required Outcomes
	Performance Requirements

	Preventative Maintenance
	· the Contractor must carry out all activities of a proactive nature necessary to ensure that all Machines supplied perform to the manufacturer’s standards and that evident risks to that status are reported to Council

· the Contractor must carry out all inspections, functional checks, repair and component replacement of all equipment associated with the Machines
	· the Contractor must meet the Nominated Performance Indicators as defined below

· the Contractor must submit to Council for approval, a preventative maintenance regime and comply with that maintenance regime

	Reactive Maintenance – responding to faults
	· the Contractor must provide qualified staff at the site of any non-functioning or poorly functioning Machine for the purpose of rectifying any fault 

· this requirement extends to urgent requests for emergency maintenance and major vandalism
	· if urgent (refer Section 4.21(a)) – the Contractor must respond within one (1) hour of notification

· if routine – the Contractor must respond within two (2) hours of notification

	Effective Repair
	· the Contractor must carry out all necessary reactive activities to ensure that any non-functioning or poorly functioning Machines will be made good to perform to the manufacturer’s standards and specifications after rectification
	· if urgent the site must be made safe and secure within three (3) hours of notification

· effective repair to faulty equipment within a two (2) hour period (after responding to a fault)

	Scheduled Activities
	· The contractor must perform activities such as rate changes and relocation of machines
	· during business hours and within 48 hours of Council’s request

	Component Replacement
	· the Contractor must as part of the maintenance services replace faulty equipment (or part thereof) if repairs do not, or cannot, remedy a fault so the machines perform to the manufacturers standards and specifications
	· to occur as part of preventative maintenance or by direction of Council

· the Contractor at no additional cost to Council must carry out software and hardware upgrades

	Reports
	· the Contractor must report to Council on proactive maintenance, preventative maintenance, repair, replacement and responding to faults activity, on such basis and in such format as nominated by Council

· the report must also provide such information as required by Council relating to monies taken by individual machines, occupancy reporting and transaction history
	· a comprehensive service report must be supplied by the Contractor to Council within 1 day of the end of each week and within 3 days of the end of each month


